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FOREWORD 


B HE only ledeeming feature of the futile political 
movement earned on by the country^ under the leader- 
ship of Mr Gandhi, for the last ten years, has been the 
awakenmg of Indian Womanhood. It is only to be hoped 
that this awakenmg is not merely spasmodic and temporary. 
This hope is sustained by the fact that owing to intensive 
exploitation of the country’s economic resources by the 
Indian and foreign capitalists on the one hand and by a 
hopelessly extravagant government on the other, India has 
struck the rock-bottom of economic misery and hence 
It is not possible for the middle-class woman to continue 
in her comparatively comfortable, parasitic position. 
While the working-class women are learning hard lessons 
of economic and personal independence, their sisters on 
the higher rungs of the social ladder are imbibmg 
emancipation psychology — thanks to the economic stress, 
the vanous emancipatory struggles canned on by the 
various sections of society and Western education and 
culture. It is hoped, therefore, that this thesis on “The 
Legal Rights of Women Under Different Communal 
Laws in Vogue in India” is coming out at a most 
opportune juncture. 

Nobody would gamsay that the position of the Indian 
woman from the legal point of view is anything but 
satisfactory. We have a ventable labyrinth of laws, 
personal and otlierwise, o’’ various communities making 
the legal position of women extremely embarrassmg. It is 
therefore desirable that the awakeijed woman, whatever 
her religious or communal persuasion whether Hmdu, 
Muslim, Parsi, (Ghnstian, Jain or Buddhist, should acquamt 
herself with her legal rights and liabihtes and how she 
stands in the eyes of law with regard to her contractual 
obligations, restitution of conjugal right, judicial separation, 
nullification of marriages, divorce, remarriage, mamtenance, 
mhentance, succession, etc., matters which are of vital 
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importance to her This thesis, hemp the pnze essa\, 
wTitten for the Civil Mamagc AssociaUon of Boniba\, is 
nearly an exhaustiie and complete sunej of these 
questions and so it is calculated to present m a non tcchni 
cal and lucid style a \nnd picture, to the Indian women, 
of the numerous disabilities and obstacles that baulk 
their wa\ to progress and social independence The\ 
\nll, thus, ha^ e an opportunit) of knoinng cxactl) what 
the} have got to fight against if the) arc to recreate a 
united and strong \\ omanhood shanng equall) with men 
in all ivalks of human hfc and actnat) 

The Indian Social Reformers also, impatient to 
remo\e the social paralvsis tint Indian bod^ politic is 
suffering from w ill find this thesis a valuable guide showing 
them the exact extent of social reform that thc\ have 
got to carry out And it is hopc'd that this thesis will sen e 
as a \ery useful handbook of reference to the Iaw)crs 
who arc too often called upon to defend the nghts of 
women in a Court of Law 

Thanks are due from ill those who inll aMiil of the 
sen ice*8 of this thesis to the Cuil ^Iamagc \ssocialion 
of Bomba) for calling for such an essn\ nl such an 
opportune juncture ana cspecialh to the author who Ins 
taken great pains to collect the facts wliicli arc l)mg 
vcaltcrcd in numerous I^w hooks and prc'senl llieni in a 
simple elegant and easil) mlcllipblc 5l\lc It is onK to 
he liopenl lint this thesis will be a precursor of a still 
iimre inte*nsi\c and extemswe stud) of the subject 
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'‘•THE LEGAL RIGHTS OF WOMEN UNDER DIFFERENT 


COMAIUNAL LAWS IN VOGUE IN INDIA ” 


I 

'LEGISLATION IN INDIAN STATES & BRITISH INDIA 

® ^HE legal posuion of Indian women in general and 
I the Hindu and the Mahomedan women in particu- 
Jar, IS much inferior to that of their sisters in the West, 
where after an incessant agitation and a continuous 
struggle extending over a number of centuries, they 
are tending, by now, to become almost the equal of men 
Equality of status and of rights between males and females 
is the triumph the modern legislation has achieved 
almost all over the world except in certain Asiatic 
countries, India, unfortunately, being one of them. In 
"this country, women far from being their equal, are 
practically looked upon as inferior beings, always 
working under disabilities and ever associated with dis- 
qualifications rather than with rights And this general 
attitude towards our women is fully reflected in their 
legal rights, i.e., rights recognised by law and enforceable 
with the aid of Courts of Law The Hindu and the 
Tlahomedan Laws, governing over mne-tenth of the Indian 
qiopulation, are not only in actual practice anything but 
satisfactory, but are unjust and inequitable so far as 
women under these laws are concerned The study 
of these laws will amply convince a student of the 
•appalling obsequious state of these women The con- 
servative mentality averse to any inno-vation in social 
reform of both these communities and the British 
'Government’s safety-first policy of “non-interference” in 
social matters of the people of this country, are equally 
to be blamed for this unhappy condition. However, it 
is now high time that we should take stock of the legal 
^rights which our women enjoy under their respective 
1 
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comraunal laws in vogue and bnng them in line ivith 
those ol their fellow sisters m other parts of the civilized 
World 

The spread of Western education and culture incur 
country has brought with it the consaouiness of the 
deplorable condition of our women and it is this 
awaUened consciousness of both the sexes that has now 
begun to work in removing the legal disabilities and to 
raise the social status of our womenfolk Our social 
reformers and those who yearn for the complete eman 
cipation of the fair sex have full) realised that if soacty 
IS to make anj* real progress, if it wants to exist and 
come in line with other more cinlized and cultured 
societies, It cannot afford to neglect its women and leave 
them in lurch an} longer Nothing can do them an> 
good so long as thc} are denied those rights, m aspect 
of unqualified and absolute propnetarv ownership and 
personal independence It is onl) thc establishment of 
thc equalit} of rights and opportunities bcu\ccn botli 
the sexes that will help the fair sex in their attempt 
of self development Tins fact being realised and re 
tognised now, attempts irc being made both m the 
legislature and outside inspitc of the tremendous oppo 
sition from the orthodox sections of tlic vanous commu 
nitie’i to bring about thc uplift of the most opprew d 
better half of mankind — women — b\ amonng and 
awav with the legal disabilities the} (women) arc labour 
ing under and to gel ihcir just and equitable rights 
recognised in thc legal jurisprudence of tncir rtspcctivc 
communities. 

Tvtn some progressnx Indian States hive also 
Rail cd llic needs of tiic changing tunc and in turn hue 
intxxxluccd and arc further iliinLing of introducing ccr 
tain legislation which will gne their women some righii 
whi h ihcv were not enjoving before ard which arc imt 
givc*i, siill, to r omen m llntis'i Indu flic S » rv of 
N^jsorc, kochin Travancore and Uaroda seem t/>givc a 
lead in tins dircc ion \\r ball <!cal \utli ihcie piccrc 
of Icgidatim in the prjp-r piv c in thiv lli-'s i \t 
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present suffice it to say that these Native States have 
gone ahead of British India in matters of social reform, 
thus proving that the non-interference of Government 
in British India has retarded reform and kept the people 
in a stagnant out-of-date civilization entirely inconsistent 
with the fast-changing economic environments of the 
world at large. 
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THE VARIOUS COMMUNITIES & THE SOURCES 
OF THEIR UWS 

WWHIS thesis, being an attempt to give a thorough and 
complete idea as far as possible of the legal rights 
oF women of the different mam communities, it is worth 
our purpose to know in short, what are the mam com 
mumties, where they predominantly inhabit and what 
personal laws the^ are governed by The chief com 
mumties of India are (i) the Hindu (a) the Sikh (3) 
the Jam (4I the Buddhist, (5) the Mahomedan (&) the 
Christian, (7) the Parsee and (S) the group of various 
tribal communities Although the population of India 
IS divided into numerous castes and sub castes all of 
them fall Into one or the other of the abo\x eight grouni. 
As regards the percentage of their number it tan be 
said broadl) that the Hindu communiti tops the list, 
being bS% of the total population of the Indian Empire, the 
Mahomedan communit) ranks next, being a-'h the 
Buddhist 3%, the tnbal communities 3,' the Christian 
something more than 1 „ the Sikh I ,, the Jam the 
Parsec and a fraction of the Jen, comprise the remain 
ing percentage 

The Hindus largels predominate in the eentre and 
South of India and in the Madras Prcsidenci where the) 
are no less that Sg'i of the total population Ttics 
arc in majont) in Assam Bihar and Orissa the CnitctI 
Proiinccs the Central India tracts Hajputana and 
Bombay Presidency The Mahomedans monopoli c the 
NonliUcst Frontier Pros ince Baluchistan and Kashmir 
and arc consiJerahls incsccssin the Punjab and I astcni 
Bengal and Sind ‘Hiosc who arc classed as (oil using 
tnbal religions ate cliicfl) found in Bihar and Ori'Sa the 
Central Provinces and Assam The Buddhists arc almost 
cntireU conGned to Burma where tlici coniprts- ''5% 
of the total population Tlic biklis arc locali’cJ in the 
Punjab and the jams in Kujpiitana Ajnicr 3 Irrs ira ait I 
ncighbounng States of (lUjrat and Kathiasiar 'lot- than 
tlircc fifth of the total ntinibcrcf Indian C litiitlins t^-iidciii 
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South India including the Hyderabad State. The lemain- 
ing are scatteied ovei the coimtiy. The Paisee and liie 
Jews are residents of the Bombay Piesidency, chiefly m 
the City of Bombay. 

We shall, now, turn our attention, foi a while, before 
we come to the subject matter proper, to the different 
dommanal laws in vogue which govein these com- 
munities The Hindus are governed generally by the 
Hindu Law as it is modified and supplemented to-day 
in ceitain respects, viz, by the Hindu Widows’ Rc’ 
marriage Act, 1856, which legalizes the lemaiiiagc of 
Hindu widows, etc. But whenevei a clear and ancient 
custom IS established, it will obtain the foice of law 
though it IS m derogation to the general rules of the 
Hindu Law. Such custom must not be opposed to moiality 
01 public policy and it must not be expressly foibidden 
by the legislatuie. The Indian courts recognise the 
dictum ‘‘Undei the Hindu system of law, clear pi oof of 
usage will outweigh the wiitten text of the law.” Thus, 
though divorce is not lecognised by the geneial Hindu 
law, those castes who allow this custom to pie vail among 
them do so on the strength of the above dictum. 
Fuither, the Hindu law applies (i) to Hindus not only 
by birth, but by religion also, (2) to Jains, Sikhs and 
Nambudri Brahmans except so far as such law is varied 
by custom, (3J reconverted Hindus, etc It should be 
noted here that ceitain Hindu castes in Malabai and 
Canara, follow the Marumakattayam or Alyasantanam Law 
as It is now amended by the Maiumakaltayam Act which 
Act gieatly differs from the general Hindu law both in 
pimciples and practice. It should be further noted that 
the Special Mairiage Act of 1872 as amended by Act 
30 of 1923 governs also those Hindus, Jains and Sikhs 
who have contracted their mariiage under the Act, 
the maiiiage being popularly known as "Civil Mauiage". 
Tins Act also greatly diffeis from the general Hindu law 
and hence the legal position of Hindu women govei ned 
by these two Acts will be required to be dealt with 
sepal ately in juxtaposition with that of the Hindu 
women under the general Hindu law. 



6 


^mong the different communal laws that we are to 
deal with here the Hmdn, the Mahomedan and the 
Burmese Bnddhist laws are the onlj ones which still 
remam uncodified The Hindu law is based upon im- 
memorial customs and ancient Smritis and Snitis. The 
Mahomedan law is also based upon precepts and hoi) 
doctnnes of the Koran and the antiquated interpreters 
and law mvers And it is unto this da), the communities 
governed by them clinging to them with slavish fidelity 
though the) do not meet the requirements of the present 
age Also, these laws, being uncodified, present great dif 
ficnlties particular!) in matters of succession and inherit 
ance , for different interpretations hate been put bi diffe 
rent learned commentators on the old texts of the earlier 
writers. This fact, in its turn, has generated differences 
in law obtaining in different pans of India with the result 
that different schools and sub schools in Hindu and 
■Nlahomedan laws have grown up Thus the ^Iltalcshara 
and the Da) ibhaga arc the two mam schools of Hindu 
law The latter prevails in Bengal, the former in other 
parts of India The Mitalcshara is of supreme authont) 
throughout India except in Bengal, where the Dasabhagi 
IS of supreme authonts The Mitakshara school is 
siib-diMd^ into four minor schools, these in their turn 
differ between themselves m some matter^ of detai' 
relating particularh to adoption and inb.ntancc Thes- 
schools are Cl) the Benares (a) the Milhila (t) the 
Maharashtra or Bombay and (q) the Drasida or 'ladras 
school 

AVe base alreadv said aboic that the Mahomedan 
law 15 based upon the precepts and doctnnes of ancient 
law pnxra. Tli- first ot these was ilaliomcd who used to 
get Dnnnc Rcsclation iii the form of sers-s in Ins Koran 
along with his precepts on points which remained 
unrcsealed After the demise of the prophet mhf v.n 
his successors and associates contnbuted so the dcvcl m 
incnt of the Islamic junspnidencc by sras of gl mes 
commentaries etc on the Koran which sariel witli 
indis idual capacities and ptc elisions The rc' ilt » as iha 
different sects and different Swlmals of law hires 'ne in a 
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"fcxistence among the Mabomeddiis. Also the Mahomedan 
law, like many other legal systems, recognises the legal 
force of customs, sometimes even when they differ 
■from the rules laid down in the Koran. Thus, a student 
■^ot the legal rights of Hindu and Mohamedan women 
has to wade through all these sources (general, customary 
and special law) for his purpose. The other communal 
laws, except the Burmese-Buddhist law, are the codified 
laws and therefore they do not involve complexities such 
as the Hindu and the Mahomedan laws involve 

I 

It should be further noticed that the Mahomedans 
are divided into two primary sects (i) The Sunnis and 

(2) The Shiahs. These two sects are again divided into 
a few other sub-sects Thus the Sunnis are divided 
into four sub-sects, viz. (i) the Hanafies, (2) the Sbafeis, 

(3) the Malikis and (4) the Hanbalis This sub-division 
among the Sunnis arose mainly from the different inter- 
pretations put on the law by (he different founders. 
The Shiahs, on the other hand, are divided mainly into 
three sub-sects viz. (i) The Asna Aashans (which is 
further sub-divided into (i) the Usulis and (2) the 
Akhbaris), (2) the Zaidyas and (3) the Ismailias (e g. 
the Khojas and the Borahs of Bombay). There is, still, 
one more sect independent by itself, namely, the Motazala. 

Of all the sects and sub-sects of the Mahomedan 
■community as a whole, the Sunnis of the Hanafi school — 
the Hanafies — form a great majority of the Mahomedans 
of this country. The remaming mmonty comprises of 
the Shafeis of the Sunni- sect (they are found m Bombay 
where they are very few), the Ismailias of the Shiah 
6ect (they are also mostly found in Bombay) and the 
Molesalam Girasias of Broach, the Sunni Borahs of 
Gujarat, the Khojas and Cutchi Memous m the Bom- 
bay Presidency, the Halai Memons of Porbandar in 
Kathiawar and Bombay, etc These Mahomedans are 
governed by the Sunni or the Shiah law, the two main 
branches of the Mahomedan law, according to the sect 
they belong to. 
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The Buddhists of India, who are almost entirely 
confined to Burma, are governed by the Burmese 
Buddhist law and m case u here the) have contracted 
their marriage under the Special Mamagc Act, they arc 
governed b) the provisions of this latter act which is 
made applicable to them b) the amendment Act \\\ 
of 1923 The Burmese Buddhist law, as we ha\e said 
above, is m an uncodificd state like the Hindu and the 
Mahomedan laws This law which is othcnMsc known 
as the Burmese Customar) Law, is said to ha\e Us source 
in the Hindu law upon which has been supenmposed 
customs peculiar to the Burmese people This Buddhist 
law IS lound in the various jbhammadaist usually 
reckoned as 36 in number and considered more or less 
the authoritative source of the law amongst the Burmese 
Of thethirtvsiT the Mang^ or Manu K\av Dhamnndat 
IS and has oeen accepted dv the British Courts as the 
most authontatue 

Tlie Parsecs and the Chnsiians art governed b) 
the Indian Succession Act os regards their law of 
succession and inhcntance But the) posbe<s difTcrcnt 
laws as regards their Mamagc and Divorce Tlic 
Parsces an. governed b) their INrset Marriage and 
Divorce Act, 1865 while the Christian ^I^m^gc \ct of 
1872 and tilt Divorce Act I\ of 1S69 art operative m 
the case of Chnstians Tlicst laws are, more or less, 
based upon ll c pnnciplcs of \\ estern Christians. \lso, 
thev being codified ones present no such complexities 
as tilt Hindu and the ^IaIlo^lcdan laws do 

The inbal tommunilrcs ninth are the mon iinciri 
liied and imtultured cODimiinitics m India hive no 
cstabhslicd law of their own The ciivloms and uugn 
prevailing among them form ihcir bw if u can be *0 
called Ilicvc customs and uvages varv at different 
plates and with dilTcrenf commumtics. Ilni Iving ih'* 
ca«c wc propose to omit ih'^c communities from our 
thesis 

pit- " li I» * --*tt -n f ' ro » ’ I » I fc 

Wid. ll f'* « ;•! ri if tt I 1"- S' (#■ T 
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Lastly, as the ordmaiy Hindu law is to be applied 
to Jains and Sikhs, in the absence of proof of their 
special customs and usages varying that law, the term 
“Hindu” should be understood by the reader to have 
included the Jain and the Sikh communities unless a.\ 
contiary mteipietation is made fiom the context 
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CONTRACTUAL RIGHTS OF WOMEN 

M !ITH the prclimmarv remarks in the first two 
I sections about the aifTerent tomranml laus which 
are essential in one s comparatue stud^of the legal nqhts 
■of women of the various communities, we shall now 
•dmdc the legal rights that we are going to deal Mith in 
these pages The} can be divided mainl) into three cntc 
gones, V12, (i) the contractual nghts, (a) the marital nghts 
■and the last but not the least (3) the propnetait nghts 
Again to render tlie thesis more clear and compre 
hensiblc, one has to represent auoman into her three 
•diflerent and distinct states \iz (i) that of a spinster, 
•(2) a mamc^d woman and (3) a widow, for her It cal nghts 
■\*ar> with the position or status she occupies it a par 
ticnlar penod And it is her legal nghts m ill these 
three slates that shall liave to be considered here 

To begin witli the contractual nghts of our women, 
-one will be satisfied to know that diffcancc of se^ does 
not pla^ Us part at least m this branch of liw ns u does 
m cases of other branehe*s partieiilarlv the hws of 
niamagc and succession The Indian Contract \ct 
which extends to the whole of Bntish Indui nnd which 
IS also in force in almost all the Nalwc States of India 
governs all the eomninntlie‘s of this conntrv wilhoiU nn)' 
•distinction of e-asle or creed It provides that ‘Tver) 
person — a woman is included in the definition of person 
—IS eompelemt to contract who is of the age of majonly 
according to the law to which the person is subject and 
who 15 of sound mind and is not oisqualificd from ce»n 
trading bv an} law to which he or she th'’ 
mav be, IS subject t Mso her e*apatU\ to eontr h t is not 
affected b} her numage either iind'-r th" Hindu ^Ith> 
medan, Christian or I’jrsec Im Tlic ouI\ qiuliluatio'it 
that she IS required to pos ov an llul uunt of 
arc (age of maioniv) <u oimtl tmnd ut a% l<» end-r taiij 
the terms of the contract and mil n'li l>^ i! vqtuli''wd 

fsiM- n tt Art 
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j IS women locntu into i.oiumct's w it)i legard 
:o iheir sepaniie ah''0lnic prop{it\. 'I'htN can innd tlicir 
propert} in atn w:'\ ihc) like or c.in di''po''t ol it b\ 
act uifo^' rrrov or b\ will. The onh women who aie 
O’sqnabficd thoncli with icspccl to a ceilain Ictnd ol 
<-.parate and abeolnic propet tv are the lltndn women 
e.niincj then etweittnc This pjeet ol propeit} with 
iespt.1^1 lo which mained Miiuin women lia\e ne>ab^oime 
p^wei to entet into a e'onlract is a kind of tlieii Stn- 
ilhana, lechnieall) known .le iion-sandav ik.i Stridhana. i e . 
properl\ ae(]uned b\ mecltnnical arts, ^ifls fioni stnuigers, 
etc. The rule ns regaids ihispiopettv is that the maiiied 
Hindu women ha\c no power to dispose of it dining 
e0\ enure w iihont the consent of their husbands. It is 
<>nl\ aftei the luisband’s death, that their power o\er 
It becomes absolute Except tins ease of maiiied Hindu 
women, maniage, whale\erothei clfeets it ma\ Inne, docs 
not take awa\ or destro\ an\ capncit) possessed b\ an\ 
w’oman of an\ communU\ with respect to hei absolute 
propen_\ . 

ThuSj under all communal laws, a female at any 
stage of liei life — maidenhood, co^c^tlnc or widow hood 
— IS competent to enter into an} contiact in respect to 
Iier separate absolute property except in the ea'^e above 
cited, provided she conforms to the pro\ isions of S. 1 1 
of the Indian Contract Act. It is not nccessai} to the 
xalidity of the contract that her husband should have 
consented lo It. W hen she enters into a contract wuth 
the consent or authority — express or implied — of her 
husband, she acts as his agent and binds him by hei act; 
and she may bind him by hei contract in certain cir- 
cumstances even without Ins autlionty, the law empowei- 
ingheron the ground of necessity to pledge her husband's 
credit. Otherwise, a married w^oman cannot bind her 
husband wnthoJit his authority, but she is then liable on 
the contract to the extent of her separate absolute pro- 
perty only. 

The legal position of the Christian and Parsee women 
xvas quite different prior to the passmg of tlie Indian 
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Succession Act \ of 1S65 and the Mamed Womens 
Propem Act III of 187^ Before the passing of these 
Acts, these women if the} u-ere mamed, could not hold 
separate estate as was the case under the English common 
lau pnor to 1SS2 TTie result \vns that property aLQiiir 
ed b^ or vested m them could not be disposed of or 
bound by them Their husbands used to acquire interest 
in such property b} reason of their mamage But now 
no husband acquires b} Mrtue of mamage an\ interest 
in the propert} of his wife whether it iras acquired b\ 
or vested in her, and therefore thev have now acquired 
absolute power o^c^ their propert\ • 

Thus, the position of Parsec and Clinstian women 
mamed or unmamed, is m no wa} different now The 
creation of separate properts in their case b\ the abo\e 
two Acts impliedl} confers upon tlicm as an mcid(.nt 
of such pronertv the capacii\ to contract in rcSpcct 
thereof Tnc) can bind their propcrt\ and can dispose 
of it in an\ wa\ t!ic\ like The immarncd w imcn of 
these communities fia\e long smcc» this absohilc nghc 
c\cn before the passing of the Acts 

It need not be staled tint a mamed Maliomedan 
woman IS also hs reason of her mamage not disqinh 
fled from enicnng into ln^ eoniraci TIic MahonietLin 
law ensures her full eontraclual c*3nacit\ with regard fa 
licr own separate properts as do ilic other communal 
laws to their women 

Tliin, the sum and substance of our present dt' 
cU'^sjon of the contracliul right of women ol all d^.no 
minatians amount to this llul the maidens iuirru.d 
women except Hindu women in certain cases ami 
wldo^\s arc competent to contract and bind or thspoir 
of tlicir separate absolute propens without anv limit 1 
lion ulialsocscr except the disqualification aitJvhmgt> 
them bi reason of minonis or unsonndn ss of niin<l 
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RESTITUTION OF CONJUGAL RIGHT 

shall, now, turn our attention to the second 
categoiw of the legal lights of oiii women, the 
marital rights. These lights are only confined to married 
women. Marriage, as such, gives them certain rights and 
subjects them to certain liabilities peculiar to itself In 
this chapter we piopose to deal with the following 
important marital rights of the women of this country. 
They are — 

(1) Right to leqiiire her husband to live with her, 

in other words, the coniugal rights, 

(2) Right to ask for dissolution of maniage ue. the 

right of divorce, 

XS) Right to ask for judicial separation, 

(4) Right to get the marriage declared null and 

void; and the last but not the least, 

(5) The right of re-mamage 

There are certain othei rights e g right of mainten- 
smce, right of alimony etc. of the married woman which 
rights may come under the category of marital lights as 
they are the rights emanating m their favour by reason 
of marnage. But these will be dealt with by us m the 
third category of the legal rights i.e. when we shall 
attempt to deal with the Property rights of women, for 
these rights can safely come under this last category also 
because they relate to the nght to property. And for the 
•sake of convenience, we prefer to deal with them under 
the heading of the proprietary or property rights. 

The first marital nght arising from the very object 
•of marriage, is the married woman’s right to require her 
busband to liye with her and to enjoy her society This 
Tight IS commonly known as the conjugal right and it is 
a nght which is shared by women of all the communities 
of India except women governed by the Marumakattayam 
Act of 1929. S II of the said Act enjoins that "No 



court shall entertain a suit for restitution of conjugal 
nghts bctireen parties marmng under this Act " 

It will realh surpnse a la} man when he sees that this 
Act, though It seems to be m great advance of the 
general Hindu law and seems to be ier\ just and 
equitable to its women, puts suth a restriction But 
when we see that marriage under this Act though it is 
regarded as a sacred and life long union is a contract 
pure and simple ginng a right of free diiorce and a 
nght of remarriage on the death or dissolution of the 
raamage to both the sexes etjUalK we cannot but sai 
that the non recognition of this nght is quite in con 
formitx with the contract conception of free mamagc 
This nght still bowel er, is absoluteli required where 
mamage is a hoh union and in no case it can be dis 
soiled as is the case under Hindu Law of the upper 
castes or the Catholic I-aw of the Roman Church or 
where dll orce IS alloived but a refusal to In e with the 
other part) is not a condition or ground for a divorce 
In suen cases, if this nght is not gnen it will fnistrate 
the icn idea and object of mamage \\ hco' the nghtof 
free or unconditioned diiorcc at the will of cither parti 
prciaiU no part) can be compelled if he or she docs not 
wash to Inc with the other othcnviscthc mamage will he 
completeli unhappy for nobodi can be made to act or 
hcliaie against ones will according to the dictates of 
others 'fhe same proposition is applied to all cases 
of mamage but so long as the law of marriage is not 
modified in other case' so as to give cither party a 
nght of free diiorcc or a right of divorce on the ground 
of one part) s refusal to liic with the other this right of 
restitution 15 neccssan in the interests of the inJni 
dua' as well as the ssstcni of Ociets lie cd upon it not 
with 1 inding the csils of no dnorce or corditmned 
dnorces. 

I rdcr tilt general Hindu law thqirh ven fc r 
easel f rcslitiilion of conjii.al n.,lils have lua-n t U[i 
In w men governed hv il it n certain Hv looliiu a 
sotvr dCvided caves lhat tlicve wiiawn d i paiiev, ihn 
rig' 
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Tims, the Rt. Hon. Sir Dinsliaw Miilla writes — 

“Either pai ty to a marriage may sue the other for 
lestitution of conjugal rights."* * * § Mr. Mayne, the learned 
scholar of the Hindu law, also writes in his treatise oa 
“Hindu Law and Usage" that “when the marriage is once 
completed, if either party refuses to live with the other, 
the case is no longer one for specific performance of a 
contract, but for restitution of conjugal rights. It has, 
long since, been settled that such a suit would he 
between Hindus."t Thus a Hindu woman can bring a 
suit for restitution of conjugal rights if she is deprived 
of It by her husband. As regards how this right is en- 
forced, It can be said that where the party against whom the 
deciee has been made has had an opportunity of obeying 
the decree and has wilfully failed to obey it, the decree 
may be enforced by the attachment of that party’s pro- 
perty j These decrees are enforced, now, under tlie- 
Civil Procedure Code (Act V of 1908). This Act, 
futher, empowers the court executing the decree for 
lestitution of conjugal nglits to order the husband where 
the vnfe is the decree-holder, to make periodical pay- 
ments as may be just, to his wife m certain circums- 
tances, § This law seems to have been modified, foi,. 
formerly, such decree was enforced either by impnson- 
ment or attachment of property of the judgment- debtor 
or by both S 260 of the Civil Procedure Code (Act 
XIV of 1882) provided that where the party against 
whom the decree for restitution of conjugal rights has^ 
been made has had an opportunity of obeying it and has 
wilfully failed to do so, it may be enforced by imprison- 
ment or by attachment of property or by both It can 
be said here that the provisions of the Civil Procedure 
Code of 1908 are made more moderate and lenient so far 
as the enforcement of this right is concerned, than the 


* VideS 444 D. F Mulla’s Hindu Law, 6th edition, 

t Vide p 11^-119, 7th edition 

J Vide order 21, rule 82, Oivil Procedure Code, Act V, 1908. 

§ Vide 0-21, E-33, Civil Procedure Code, Act V of 1908, as 
amended by Act 29 of 1928. 



-similar pro\nsions under the Parsi Marriage and Diiorce 
Act which we shall examine in its proper place 

We have alread) seen that the women |to\ erned by 
the Marumakkattaj’am \ct are devoid of this nght and, 
therefore, the onlj case left for onr treatment, as regards 
certain other Hindu women, is the case of Hindu 
women raamed under the Special Marriage Act of 1S73 
-as amended bj Act XXX of 1923 S ly of this Act 
makes the “Indian Divorce Acr applicable to all 
marriages contracted under the former and hence the 
Hindu, the Sikh and the Jam women who ha\*c 
contracted their raamage according to the pro\ isions of 
this Special Mamagc Act, arc also governed bvihe Indian 
Divorce Act i\hich makes provisions infer aha for the 
recognition and enforcement of this nglit, S 33 of this 
Indian Di\*orce Act of 1S69 entitles the women to sue 
their husbands, in case the) withdraw themselves 
from their wives socict} without reasonable cxcusu 
The said section ninj as follows — 

“When either the husband or the vnfc has, without 
reasonable excuse, withdrawn from the societv of the 
other either wife or husband ma) appl), b\ pitilion to 
llie Distnct Court or the High Court, for restitution of 
conjugal rights nnd tht court on being satisfud of the 
truth of the sntemcnis made in such p tition and tint 
there IS no legal ground whv the application ihoild not 
be granted nia\ decree restitution of conjugal rights 
accordmglv 

Tile Ciinstmn women and the Ihiddhisi women 
married under the Christian >Iin%ige Act md tlr Sp eul 
^Iamage Act respectively are governed b\ ilw sini pro 
vision of the Indian Divorce Act 

Tlic Pirscc women ore govem'-d bv th' 

^Iamagc and Divorce \ct of in rreiftcr* mi rjm k 
tiu! and explicit prvnisiont with rcL. ird to tbu 
have been incoipora cd in ih** \ci flic laid Vet cm 
tains a provision und r S v* t » the tlut j 

like her liuvband, i approach a conn of law I l^ 
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jurisdiction m the matter, by means of a plaint claim- 
ing the relief for restitution of conjugal rights m 
certain cases mentioned m the section and once she gets 
a decree in her favour and the husband still persists in 
refusing to cohabit with her, she can get her decree en- 
forced, under the same Act, by getting him punished 
either with simple imprisonment which may extend to 
one month or with fine or with both The section reads 
as follows — 

“Where a husband shall have deserted or without 

lawful cause ceased to cohabit with his wife 

the party so deserted or with whom cohabitation shall 
have so ceased may sue for the restitution of conjugal 
rights and the court, if satisfied of the truth of the alle- 
gations contained iii the plaint and that there is no just 
ground why relief should not be granted, may proceed 
to decree such restitution of conjugal rights accordingly. 

If such decree shall not be obeyed by the party — in 
our case, the husband— against whom it is passed, he 
shall be liable to be punished with simple imprisonment 
which may extend to one month or with fine which may 
extend to two hundred lupees or with both ” 

The courts having jurisdiction in this matter are 
not the ordinary courts but they are specially constitu- 
ted for the purpose of hearing suits under the Act 
Provisions are made in the Act for the establishment of 
such courts in each of the Presidency-towns of Calcutta, 
Madras and Bombay and in such other places in the 
territories of the several local Governments as such 
Governments respectively shall think fit Accordingly, 
we have the Parsee Chief Matrimonial Courts of Calcutta 
Bombay & Madras which have their local limits of juris- 
diction coterminous with the local limits of the ordinary 
civil jurisdiction of the respective High Courts Pro- 
visions for the, Parsee District Matrimonial Courts also 
have been made m the Act 

The Mahomedan law, also, entitles its women to 
this right of claiming the society of their husbands, the 
*> 
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enforcement of which will be according to the pron- 
sions in the Ci\il Procednre Code of 190S Though in 
the majonty of cases in oar countrj, the husband 1$ the 
plamtiff in snch suits, it need not be inferred that the 
wife cannot sue for restitntion of her conjugal rights 

The Burmese Buddhist law also recognises this 
right of Its women and our High Courts have affirmed it 
on the ground that since divorce is not permissible at 
the ivill and pleasure of a party under this law, a suit 
for restitution of conjugal rights is competent in respect 
of parties to a marriage 
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THE RIGHT OF DIVORCE UNDER HINDU LAW. 

“Althongh life-long monognmr is bc'^t A\licn it is snccessful, the 
incrcnsiDg coraplcvity of onr needs makes it incrcasingl} often n failure 
for ^vlllch divorce is the licst preventive ” 

— Birband Russcli . — 

K HE second and perhaps the most important legal 
right which can be possessed by a mariied woman is 
the right to get the marriage itself dissolved if she does 
not fare w ell with her husband under certain circumstances. 
The general tendency dining modern times has bc.en to 
simplify the law of divorce and to minimise the restiic- 
tions put up on it by diflerent communal laws. But m 
India, we find to our great astonishment that very few 
women possess this most ^'aIuable legal right in its 
unqualified form. And a section of them even does not 
possess It at all. This last section comprises the unfor- 
tunate so-called upper caste Hindu women, other castes 
allowing the right on the stiength of their custom. 
Even theMahomedan law which is very liberal in granting 
this nght to its male members, can be accused of partiality 
to the male sex, as, it concedes this nght to its female 
members very sparingly uitli no restrictions imposed 
upon the male ones. The other communal laws, though 
they put restrictions upon the right of divorce are, still, 
very equitable and just, for, they apply these restrictions 
equally both to the males and the females governed by 
them 

The nght of divorce, with as few restrictions as 
possible, is essential for the healthy growth of society 
It is not only ndiculous but criminal also not to allow 
unhappy mamed couples to part with each other when 
they are not well mated and who feel that they are being 
“tied to one another m an unhappy union This condition, 
really, makesJife miserable m thousands of cases Why, 
on earth, the marriage bond should be so harsh and 
stnngent when the parties to it want to separate ^ They 
are allowed to separate only in certain circumstances 
and in some cases, they are not allowed to do so at all. 
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restnctions upon the ngbt of dnorce conduce 
much to tbe unhappiness of mankind It is bc\ond one » 
stretch of imagination why a mamage should not be 
dissol\ed or annulled when there pre^'ails not Jo\t but 
hatred, where the prties are not well mated and where 
they feel being tied to one another like prisoners? The 
bod\ can be bound but no law, on this planet earth, can 
fetter the mind No human law can crush the lo^c that 
kindred spints felt for one another Also, a happily 
mated mamage is one of the fundamental conditions of 
human happiness This being the case, continuance of 
mamage relation without lox-e and hkmg between the 
parties is sure to end m dismal failure This is the 
reason wh> great thinkers and renowned sociologists of 
our lime ads ocatt a s)*stcm of di\-orce free and untram 
mclkd by conditions. The names of Bertniid Russ-1 
Mrs Bertrand Russel Bernard Sliaw George Rsic' 
Scot Judge Landses Lpton Sinclair C V CaUerton 
and otiicrs nnk in the first row of the adNoentes of such 
a ststeiu The) s«ggc^t that diiortt should bt made 
cas% quick decent without iiotonctx and without mud 
slinqing Instead of people being comptllt'd to actuse 
tavh other pnbltelv of wTong doing inori often ihin not 
giMng aasons that the hw dian3nd> m^te ul of the nal 
rea«ion3 for liieir estrangement, tlwN «;hoitlU he penntllnl 
to par quielh peueeabh and with the utmost tonstdera 
tion f >r eaeh others fei-lings 

In this light of moelern ihought it wt cvitninc tlie 
position of Indun women one cannot help i\ing llut 
India lags much behind the current of tin's thoughts 
To tale the case of Hindu women first one j< ipt to 
look upon the Ilinilu law with a mixture of eroudirand 
pits He looks with uiindcr b'eJU'.e tlu'- o th'- onlr 
ln\ in this wide worhl which las no ruo^ui J the 
ri,^ht of dis orcc either to ihr mile o ferual m inbts 
eoimn^ und'-r i s s\\a\,h I /<ika with pis b e oi tfw 
nor r cognition t f thi< right I e un rd tf« u r ’o»t rr \ 
ehi I '’nd !i s pu the imlrtlnuaic Hi lu w i u l » 
nrttiM (nriMitp Hli a apph g-n ra’ls f tit s 
of tlw >-ealbd hi I la ^ Hu tlu f tf - 1 u j --5 
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"forming the bulk of Hindu Society possess the right by 
custom) and has rendered their lives the most miserable 
That "divorce is not known to the Hindu law” is the 
Tule, the exception is where it is allowed by custom 
The reason for its non-recognition is that a mamage from 
the Brahmin point of view, is a sacrament and creates an 
indissoluble tie between the husband and the wife 
"K either party, therefore, to a marriage, can divorce the 
other unless divorce is allowed by custom or his or her 
-case comes within the four corners of the Native Con- 
verts’ Marriage Dissolution Act, 1866. In no other case 
dissolution of Hindu marriage takes place The result 
IS, that this sacrament conception of marriage, however 
noble and high it may seem to many, has worked 
immeasurable damage to the Hmdu Society and parti- 
cularly to Its women against whom it has operated and 
still operates with a disastrous effect, for, so far as Hmdu 
males are concerned, mstituition of polygamy has render- 
>ed divorce more or less unnecessary for them. 

As to change of religion, it is now provided by the 
Native Converts’ Marriage Dissolution Act, 1866, that 
where a Hindu becomes a convert to Christianity, and 
in consequence of such conversion, the husband or wife, 
as the case may be, of the convert deserts or repudiates 
the other party, the court may, on a petition presented 
by the convert, pass a decree dissolving the marriage 
and the parties may then marry again as if the prior 
mamage had been dissolved by death.'’^ However, con- 
version does not operate vpso fdcto as a dissolution of 
mamage. 

As regards custom, we have seen above that it is 
Tound prevailing generally among low caste Hindus and 
"the Courts of India have repeatedly affirmed their right 
of divorce on the strength of custom. Mr. Mayne, who 
IS considered a great scholar of the Hindu law, opines 
that it is prevalent among the tribal communities and 
also those castes and sub-castes of Hindu communities 
that did not come under Brahmanical influence. And 

— * Vide SS 5,17 and 19, Native Converts’ Marriage Dissolution 
jict XXI, 1866 



the learned scholar js compIeteI\ correct m this opinion^ 
of his when M-e find it entirefy absent among tne so* 
called high class Hindus 

Though divorce is unknown to the general Hindu 
law as It IS apphed to day, it seems, it was not so m 
earh Hindu law Several texts and commentaries of 
well known ancient ^v^tt^«, viz^ Narada Vasistha, 
Baudha}*ana Katjayana andothers bear this out When 
we look to the work of Narada* we find that the rc\*crcd 
sage nlloned in one or the other of the fi\e following 
cases, a woman to take another husband These fi'c 
cases are ( i) her husband haxnng pcnslicd (2) diednatu 
(3) gone abroad or deserted (4) if he bt. impotent 
and (^) he has lost his caste The sagt "Mann who is 
considered the highest amliont\, is strongl) o*^ the 
opposite MOW Still some texts of his appear to sanction 
a second mamage of a wife forsaken b) her husband 
Mr '\Ia)ne thinks that this toniradiciion appears to 
in'e from thcdcliberau omisnon of pan of Inc orginal 
:ext in an earlier portion of the same chapter He 
basis his conMction (i) on iht stangth of the wntings 
n tilt text of Manii tlut a \nft whose Imsband re 
sides abroad is diactcd to l^all for Inm eight six or 
Iirte wars according to the reason for ha onginal 
ib^tnct and (■’) on the omivsion of wlnt is to happen at 
;he end of the lime Hoircccr, ihc nrl) writings 
iliow conflicting \icws in the matter Hut it tan 1 >^ 
Jcfinitch said that rltis vhingc of linage —tlisointinu 
met of the right of di\orcc~irosc under ilu nfliKncc 
af Ilrahmanical opinion iinmagc tomini, to be looktd 
upon as n sort ol satramtni iht tfTcti of wliitli was 
indelible This tliange of usagt \ras atlopud, parti 
cnbrh h\ tlu Bnhniin^ and (ho t o^tes den rous of 
obtaining a high rclatiw position hv tlow oh^^r'ani c of 
nrahmanieal tiniom*: 

lim uhni uc txatmne the nsago of lli irdu! tom 
munit cs and of the ca^trtand xuh<asn-i of iIk IJindu 
commnnits who did not come under llr llrahmatnrsl- 



influence, we find that a s\btem of dnorce pieVails 
among them Mr. MaMic wntc'' — “Among ihe jnl popu- 
lation of the Punjab, a \Mfe uho has been descited or 
put a^\a\ b\ hei husband, mav mai i y again and will have 
all the rights of a lawful wile The same rule exists 
among the Lmgaits ol South Canaia. 'fhe learned 
authoi of the “Ilincu law and usige’’ further writ es “In 
Western India, the second maniage ol a wife (called ‘Pal* 
b\ the Mahratlas and ‘Xatr.i’ m Gujaiat) is allowed 

among all the lowei castes In 

Burma, divorce is a\ailablc l<> both stves alike, and 
IS appareiuh more often initiated b) the wife than b} 
the husband* 

The Go\ernmcnt ol B.uoda has decidcdlv taken ahold 
and progiessuo stej) in allowing to all its Hindu w’omeu 
lecenth, the right of divoicc though in certain circums 
tances onh, thus going a step foiward in the dnection of 
social leform in spite of opposition from all the quarters 
of the State It has passed an Act which is known 
as the “Dnorce Act” Pnor to the passing of this 
Act, the Hindu women along with the Hindu males, of 
tlie State, were go\eined by the piovisions of divorce 
according to the General Hindu Law Now, that the Act 
has been passed, these w^omen w ho w ere, upto recent times, 
sharing in tlie disabilitv with their Hindu sisters in the 
territories of Biitish India and other Native States, have 
gained one more right to their credit, the right which 
they badly required and which was denied to them from 
centuries back The following are the grounds under 
ivhich a Hindu woman of the Baroda State can get a 
divorce and free herself to marry again — 

(i) Desertion by a husband who is not heard of for 
seven years , or 

(2 Renunciation of world by a husband ; or 

(3) Change of religion on the part of husband; or 

(4) Cruelty on his part; or 

* Vulc Cb IV para 94 of “Treatise on Hindu Law and Usage,” by 
tbe author, 7tb edition — 
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(s) Desertion by the husband for three years after 
cohabitation, or 

(6) Adulterous conduct of the husband , or 

(7) Failnre in performing his duties due to bad 

aud VICIOUS habits for three years 

This qualified law, it seems,is eased more or less upon 
the pnnciples of English rules of divorce. But, this much 
we can say that the Baroda Go\ emment, by incorporat- 
ing the Law of Divorce in us Hindu Ian, has realised 
in Its true aspects, the changing needs of the time and 
has thus shown its far sightedness and progressise news, 
at least, in the field 01 social reform. One may not be 
fully satisfied with this qualified Act of the Baroda 
Legislature, still, there can be no two opinions tliat the 
Baroda Government is nurthy of congratulations for its 
deep enthusiasm and desire to sec its subjects, particii 
larly its women, on the path of social progress and for 
Its taking the initiative m the matter as an csample to 
other Nattvc States, and much more to the Government 
of British India. 

Apart Irom this, it is to be further congratulated 
for Its inserting one more nail to the rigid coInn of the 
sacrament conception of Hindu marriage as a sacred 
life long union never to be dissolved bv cither partv 
to It This Divorce \ct strikes at the root of 
the sacredness of the institution and thus gives us 
q^uota to the general movement on foot vrhich aims at 
the demolition of the tottering edifice of the present 
day marriage institution of the I Iindii Society and build 
ing on us ruins n new and living system of us own 
based on just and equitable pnnciples of modern times 
The fact that so large a number of marriages turn out 
dismal failures in Hindu Societv is in itself a condem 
nation of the sacrament conception of marriage the 
Scry fact that even a strikingly unhappy marriage is no" 
allowed to be annulled or dissolved under aiiv cuciimi 
tancesand a poor Hindu woman is foaed 10 snlimcl I > 
her husband s whims, sapiiccs and wba not, and lo re 
dtire calmly and iileutlv, like a dnmb animal ani sue 



25 


'of VICIOUS and sometimes, even, beastly habits and 
practices of his, is suflScient in itself to demand am 
immediate basic change m the Hindu -marriage concept 
and Its prevailing system. New times create new cir- 
cumstances which m their turn, create new needs and 
Teqmremeots With the passing of time, those ideals 
which never became general began to disappear and the 
principles came to be in disuse. This was all due more 
or less to the changing conditions of time, the condi- 
"tions requiring the acceptance of new ideas of life and 
•conduct, as well as to the influence of foreign contact 
^nd culture. 

This state of things has set many a mind to think 
about the problem “how to mend or end this present 
system of marnage,’’ the problem which is assuming 
greater importance everyday. We wish this humble 
endeavour of ours of stating the facts as they exist at 
-present and the juxtapositional setting out of the legal 
position of Hindu women on one side and those of the 
women of other communities on the other m these 
qiages, render at least some service to the right cause of 
our age-long oppressed Hindu sisters, when recently an 
attempt has been made in the Indian Legislative 
Assembly by Sir Han Singh Gour to engraft some 
-provisions relating to divorce in the General Hindu 
Law.t 

t According to many, this Bill relatmg to divorce, is a very mild 
measure If does not satisfy the general demand made by Hindu ivomeu 
of the country, noi does it satisfy most of the educated and cultured 
section of the Hindu community The bill provides impotency, incur- 
-able diseases such as leprosy etc , and lunacy to be the only grounds of 
divorce. These very limited provisions are quite inadequate to solve 
'the burning problem of today. If the dire consequences of unhappy 
man-iages are, really, to be ended, then the Bill Siould incorporate at 
least those piovisions that are provided in the Special Marriage Act, 
However, unsatisfactory and inadequate the present Bill is, we welcome 
lit only with the hope that it may prove a stepping-stone, in 
■future, to a system of free divorce, or to a system with as few 
'restrictions as possible 
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DIVORCE UiSDER AWHOMEDAN LAW 

^^^LIKE the Hindu Law, tlie Alahomedan I aw docs- 
recognise the pnnciple of di\ orce This pnnciplc 
upon \\ hich the whole Mahoniedanlaw of di\*orcc is based 
has been well summed up in the 2nd chapter of the 
Koran — Either retain them (ibc^n\es) with humanity or 
dismiss them with kindness But this narlicular prt 
eept of the Prophet seems to favour the Husbands more 
than their wives for the above precept in the Koran 
It seems has been wntun with reference to the bcin 
vnour of husbands towards their wive'S \nd the sludv 
of this bnncli of tlie Mahom<*dan law bears this out A 
student will at onte find on ruidmc the law on the 
siibjett that tlie Mahomedan law accords a husband vtn 
wide power for dissolving the mamapc-lie than it does 
to a wife \ husband tan cxcrtist his right of divorce 
at Ins mere will and caprice and even without assigning 
anv reason bv uitenng parrot like the words lalak 
(Divorce) succvssivclv for three times bm a wife cannot 
do so and eannot divorce herself from her husband 
without his consent She is entitled however under 
eertain cireumsianee^, to obtain a ludicial dctrcc e'cu 
w ilhout ins e ansent 

It seems from the above that n Alahomcdau vvifc has 
two modes of dissolving her marriage tic vi/ (l)bv 
obtaining a judicial decree and (2) with tlie const nt of 
her husband. She can avail of tlie fonner mode oulv 
when her husband IS impotent or when lie clurgei hrr 
with adulicrv or denies the pairmitv of her child It is 
onlv ononcortlic other of the two grouiidv that ilic 
Afalvomcdan I*aw rniitlcs her to sue her hnshand for 
divorce \o other ground justiric% a wife 4 suit f 
dtvoree though '^Ir Annr \li is of opinion that eru Itv 
and t mjugal infidcht^ or the pan of a husl and or htv 
inabilit' to maintain lut srife or oili'-r hkr cirvomt anC'-s 
mav I rcticxj grounilv fnratrif-t » claim a pid ml 
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foi di\ Dice. This learned scliolai and a renowned author 
on I^lahomedan Law quotes the practice of the Algeri- 
an Courts as an authorit) for his opinion But the 
soundness of his opinion is giavcly doubtful. It may 
be said heie that the Indian Courts do not recognise 
the above giounds for a wife to claim a judicial decree 
for divoice 

As regards the othei mode i e the mode of 
obtaining divorce wnth the consent of the husband, a 
wnfe can eflectuate a dissolution of her marriage by 
mutual understanding and agreement wnth her husband 
This form of dnorce ma\ be either a “Khula” or a ‘"Mu- 
barat”. The onh distinction between “Khula” and j\lu' 
barat” is that when a divoicc is at the nisicuice of a 
wife (of course, the husband has the option of agieeing 
or refusing to assent to ‘Khula’) it is called Khula, 
w’hilewhen it takes place b} mutual consent, it is called 
Mubarat, So Khula and Mubaiat aie both di voices by 
mutual consent or agi cement, A fuithei distinction 
between the two is drawn by the Shiahs though the Sun- 
nis often place the tw'o on the same footing According 
to the Shiahs, in the case of a Khula, the wufe gets her 
release from the matrimonial tie in exchange for some- 
valuable consideration (such as remission of dower, or 
gift of some propert}" to the husband), while in the case 
of a iMubarat, there is no question of any such consi- 
deration. Wlaen the husband and the wife lealise that 
they cannot pull on w^ell with each other, either on ac- 
count of incompatibility of temper or by reason of some 
difference of opinion betw'een them or for some other 
reasons, they can give each other a mutual discharge 
from the matrimonial obligations by means of 
a MubaraL’’ Thus, according to the Shiahs a “Khula” 
is virtually a purchase of divorce by the wife, while 
a Mubarat is not so. The Shiahs make this distinc- 
tion between the Khula and Mubarat on the au- 
thority of the “Hedaya” w’^herein the Khula has been de- 


* See page 179, the “Principles of Anglo-Mahomedan Law,” by 
A C Ghose, 4tli edition 
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-£ned as “an agreement enteixd into for the purpose of 
dissohnng a connubial connexion m lieu of a compensa 
“tion paid b) the wife to her husband ont of her pro- 
perty' 

Thus a Mahomedan mimtd woman cannot claim 
the nght of di\*orce without her husband’s consent ns n 
matter of right, exceptmj^ under special cirtumsianccs 
(La an or imprecation and impoienc) on the part of 
the husband) \\hich entitle her to obtain a judicial 
decree This shows to what an extent the Mahomedan 
law is inquitable and onesided to its mamed women 
However they arc not so unfortunate as their Hindu 
sisters who do not posses this nght 



VII 

RIGHT OF DIVORCE UNDER OTHER LAWS 

S E, now, turn to the other sections of the Hmdtr 
women who are not governed by the Hindu law. 
These women are the women governed by the- 
Marumakattayam Act and women governed by the Special 
Marriage Act We take the case of women governed by 
the Marumakkattayam Act first and see what position 
they enjoy under their communal law. 

When we look to the provisions of this Act, we- 
find to our great delight that the women governed by 
It are the most fortunate of all the other women of 
this country The Act gives them an unrestricted and 
unqualified right of free divorce. There is no other 
communal law in this country which gives such free 
right of divorce to its women So far as our know- 
ledge goes even the countries of Europe, America and 
other countries except Spam and U S. S R. (United 
States of Soviet Republic — Soviet Russia — ) have, still, 
not given a right of free divorce to their women. The 
laws in these countries allow divorce in certain circum- 
stances only, though many of them are, now, contem- 
plating to mmimise the restrictions in response to their 
respective social necessities and social opinion 

The Marumakkattayam Act, as we know, is a special 
legislation codifying the customary law of Malabar and 
was passed very recently m the Madras Provincial Legis- 
lative Council The credit goes to Sjt K. Madhavan 
Nair who gave the lead in the matter and brought the 
Marumaklcattayam Bill which is, now, passed into the 
above-said Act The Act seems to be very just and 
equitable, for, it gives to its women rights which are, 
not only, in no way inferior to those given to women 
by other communal laws, but, sometimes, they are 
superior to the latter as it is found m the case of 
divorce This being the case, the Marumakkattayam 
Act raises the legal position and with it recognises the 
social status of its women already enjoying freedom in 
this direcnon as an equal partner of men. 
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The Act provides that “a mamage will be dissoKcd 
_ by a formal order of dissolution as 

hereinafter provided." The provisions of hon to 
obtain such order by a mamed woman are to the effect 
that she has to present a petition for the dissolution of 
her marriage in the Court of the District ^lunsif within 
the local limits of whose Jurisdiction the mamage was 
contracted or the husband— the respondent in the cast. — 
has permanent dwelling or actualU and soluntanly 
resides or cames on business or personalis works for 
gain at the time the petition is presented \ notice to 
the effect IS served upon the husband and if uithin sue 
months after the service of such notice the ssife does 
not withdraw her petition, the court shall declare in 
svnting the mamage dissolved Similar are the proei 
sions in case a husband is the petitioner, but nith this 
qualification that if he moves the court for an order of 
issolution of his marriage, he, in all cases, has to offer 
in his petition reasonable compensation to be gi'en to 
his wife, the amount of which IS to be determined by 
the court dissolving the mamage 

This principle of compensation in the Marumaklat 
tajiam Act is adopted it seems, after the pnneipl of 
alimony of the English and other like laws Women 
being economically dependant a just law ought to pro 
\ade the divorced wives a right to certain amount Irom 
their husbands in the nature of alimony, othcrvvne oi c 
cannot imagine wlut would be their condiiioiiv a ' long 
as they are not marned and if they have no o her 
means of liva.lihood It is loicnble in case where tlw 
divorce is effected at their ins ancea. 1 tom this a tu id-r 
IS sure to come to a conclusion that ih Mam 
makkattayam \el is the most yust at least in its h aiuli 
of divorce to us viamien of ths- o her eommnnd lavs 
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<;ffecled on reasonable grounds such as adiiltei\, dis- 
obedience on the part of a wife or cruelty on the part of 
a husband. The right of divorce under the Marumak- 
icattayam law, also, was such that either party to the 
marnage union could dissolve it at pleasure, the other 
party having no remedy though, m practice, it was and 
IS becoming restricted gradually, only among the higher 
classes, to fairly justifying causes. Though the law is 
there which allows marriage to be dissolved at either 
party’s instance and at the mere will and pleasure of 
either party, the cases of divorce are very uncommon 
among the higher classes. It seems the facility given 
bv the law to get a divorce so easily, is not abused, 
though cases of divorce do occur but they occur mostly 
when there are reasonable grounds. 

The other section of the Hindu community which 
has volunteered to be governed by the Special Marriage 
Act as amended in 1923 on account of its progressive 
and beneficial provisions, constitutes a very small part 
of those Hindu men and women (Jains and Sikhs includ- 
ing) who are well reputed for their most advanced and 
cultured views and for whom the amendment of 1923 
■made it possible to so marry m the civil form with- 
out foregoing their religion. For one reason or another 
the other part has not availed itself of or could not avail 
of the Special Marriage Act which is, now, popularly 
known as the Civil Marriage Act and the marriage 
under it as ‘‘civil marriage” Still, it does support the 
marriages under the Act and oftentimes exercises its 
energy in making the various benefits of civil marriages 
-widely known among the public by means of press and 
platform propaganda It is this most advanced and en- 
lightened section of the Hindu community that moved 
the Indian Legislature to amend the Special Marriage Act 
■of 1872 by its Act XXX of 1923 and made the Act availa- 
ble for Hindus, Jams, Sikhs and Buddhists who contract 
marriages according to the provisions of the Act. This 
section of educated Hindus was disgusted -with the un- 
just, inequitable and retrogressive rules and writings of 
the Hindu Law. It abhored inter aim the degenerate 
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doctnnes and concepts of the so called Hindu sacred 
marriage. It desired a short hut sane and simple ssstem 
Its contention was that the Cinl Law administered b\ 
the Courts of Jusuce should no longer prevent tlio'e 
Hindus who may be so minded, from adopting a different 
practice as regards succession and marriage in accord 
rnce with their progressive ideas and sentiments In 
respom^ to this demand, the Indian Legislature thought 
It just and advisable to allow mamages between persons 
each of whom professes one or the other of the Hindu 
Ruddhist Sikh and Jain religions* and to allow them to 
adopt the rules of succession and inhentance provnded 
in the Indian Succession Act, iSb^t, and the Indnn 
IJtvorce Act in matters of Divorce 

This Special Mamage \ct which now governs the 
Hindus among persons of oiIict communities folloirini. 
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neral Hindu law and satisfies to a great extent the pro- 
gressive ideals and sentiments of the advanced section 
of the Hindu community along with other communities 
governed by it. 

We have seen above that this Act recognises mar- 
riage under it as a contract But though this contract 
conception of marriage does not permit the marriage bond 
to be dissolved at any time at will, still it is a thousand 
times better than the Hindu and Mahomedan laws 
so far as the women under these two laws are concerned. 
That this IS so, is obvious from the facts that unlike 
Hindu Law, it does not recognise the indissolubility of 
marnage-tie as we have already seen above and tnat it 
is not in the least inequitable and one-sided against its 
women as is the case with the Mahomedan law. We 
shall examine now under what conditions and circums- 
tances the Hindu women governed by this Special Mar 
riage Act can effect their divorce and can put an end to 
their unhappy marriage relation 

The Special Mamage Act enjoins a marriage under 
it to be dissolved under one or the other grounds specified 
in the Indian Divorce Act IV of 1 869. S. 1 7 of the former 
Act provides that “the Indian Divorce Act shall apply to all 
marriages contracted under this Act and any such marriage 
may be declared null or dissolved in the manner therein 

provided and for the causes therein mentioned ” 

This being the case, we shall have to turn to the pages of 
the said Divorce Act for our purpose. When we do so, 
we find that Sec. 10 of the Act provides Hindu women 
along with other women a way how and the grounds 
under which they can smash their mamage contracts and 
sever their unhappy, undesirable and loath-some union 
''vith their husbands. They can do so by pesenting a 
petition to the District Court or to the High Court, 
mentioning one or more of the grounds given below — 

(1) Change of religion by a husband and his sub- 
sequent marriage with another woman, 

(2) commission of incestuous adultery by him; 
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(3) or of bigam> with adnlterj by him, 

(^) or the husband has been guilty of marriage 
with another woman mth adultery, 

(5) or of rape, sodomy or bestialit) , 

(6) or of .dulterj coupled inth such cruelt) ns 
endangers life, limb or health, bodil) or mental, 

(7) or of adultery coupled with desertion without 
reasonable cai. use for two )cars and upwards 

Thus a Hindu woman who has mamed under the 
Special Marriage Act and has got her marriage register 
cd m the Ciiil Court for the piiipose, can get her mar 
nage dissolved even during the life time of her husband 
provided her case falls within the four eomers of the 
circumstances and conditions under which a dissolution 
IS permitted b) the Diiorec '\et She can make herself 
a free woman, free to rcmariy rather than drag out an 
irksome lif", bound to the chanot wheels of marriage 
like her sister mamed under the Hindu law who cannot 
sever her raamage bondage even though she is treated 
by her life mate ( ) like a beast or even though she is dis- 
giiste-d with Ills melons eonduet 

It will be I deiade me the Hindus arc afforded 
an option either to avail of the previous benefits of the 
cml mamages vontnvtcd under the SpeenI ^Iarrngc 
Actor to drag out their lives nndcr ifie du ihilitics of 
so-called siered mamages nndcr the Hindu I aw Hut 
to one s surprise very few Hirdiis have availed tlwm 
selves of this progressive and b'-iielaial \it hreatis^ of 
the tjrannv o! vaslc ostracism Tile pniuarv reason fur 
this imliJiipv fast islbil ill beiiefils 1 f iivil niarna cs 
are not well propagaicd <1 bir m llic lire s or > 11 lb- 
platforms In our oiial rcfitnurs tfi it is a luign 
sign of tlic da) tlul ibc siiiialiJii is irrpn u ig I't uh 



respect to their nglit of divorce is the “Parsee Marriage 
and Divorce Act” of 1865, while their Christian sisters 
are governed by the “Divorce Act” of 1869, the same 
Act that IS applied to persons married under the Special 
i\Iarriage Act We have already dealt above with the 
Tight of divorce of Hindu women, including Jams 
Buddhist & Sikhs, married under the Special Marriage 
Act and who are governed by the same Divorce Act. 

A Parsee woman can say with pride that her legal 
position, so far as this right of ^ divorce is concerned, is 
not in the least less enviable than that of her Christian 
sister or Hindu sister married under the Special 
INIamage Act. She has been accorded this right under 
S. 30 (2) of the Parsee Marriage and Divorce Act. 
The section runs as follows — 

“And any wife may sue, that her marriage may be 
dissolved and a divorce granted, on the ground that, 
since the celebration thereof, her husband has been 
guilty of 

(1) adultery with a married woman, or 

(2) fornication with an unmarried woman, not 

being a prostitute, or 

(3) bigamy coupled with adultery or 

(4) adultery coupled with cruelty, or 

(5) adultery coupled with wilful desertion for two 

years or upwards, or 

(6) rape, or (7) unnatural offence.” 

So a Parsee married woman can effect the dissolution 
of her marriage on any one or more grounds stated 
above by taking recourse to a court of law None of 
the above grounds ^J)so facto operates as a divorce. 

The Buddhist women are empowered to dissolve 
their marriage relation by means of a divorce under 
their personal law, the Burmese- Buddhist law. But 
those of their sisters who have availed of the Special 
Marriage Act are empowered to do the same under the 



Divorce Act, the provisions (relating to divorce) of 
which \vc have dealt svith above. 

The Burmese Buddhist Law though it confers 
upon the parties to a marriage a right of divorce docs not 
seem to permit a freenght of it inspite of its extremeh 
la.x notions of se-xual relationship M'’e draii our reader's 
attention to a recent case wherein the Rangoon High 
Court has held that " \ diiorce is not permissible nt the 
evill and pleasure of one partv to a Burmese Biiddhis 
mamage without proof of a matriroonnl offenee Still, 
the folloning are held to be salid and suflicient grounds 
for a Mava (wife) to effect a duorce Tlies are — 

(1) Desertion coupled «alh failure to maintain bs 

the husband, 

(2) Mutual consent 

(3) Single act of misconduct nitli mutual consent 

Inthiscase the pnnciple is based on allowing 
a ntfe to free herself from a bond whicli 
becomes intolerable 

(g) Chastisement bv the husband 

(5) \dultc17 coupled inth ciaielts, a single act 
of assault is sulBcient in this case 

\lso a senioniiost wife has a furtlier nplit to 
claim disoree on the ground of iseeouil marriage bj' 
her husband isilhniit tier consent Hut she laiinot 
claim this right on this ground if she is barren or has 
borne female ehildreii or is suffitiug from a di'cis- 
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RIGHT TO JUDICIAL SEPARATION 

S HE thud amonor the marital rights is the right to 

o o o 

obtain a judicial separation. It is a right which, 
though Jt does not dissolve the marnage-tie, still entitles 
a married woman, of course under certain circumstances, 
to separate fiom the dominion of her husband and to ask 
for her separate maintenance, without in any way affecting 
her rights in her husband’s property Many a time, it 
^o happens that a course of divorce is not taken for fear 
of social disapprobation or such other like reasons, and 
in that case, this right of asking for a judicial separa- 
tion IS leally a boon to many married women, especial- 
ly women of the richei classes. It also happens that a 
recourse to divorce is not taken by a woman who, for 
financial reasons, prefers to seek a separation Instances 
are not wanting in this direction To quote Mr George 
Ryley Scott, F P H S (Eng), F. Z S , and a fellow 
of the Royal Anthropological Institute, London, “thou- 
sands of wives refuse to divorce their husbands for 
financial reasons, others find it more profitable to ob- 
tain a judicial separation Thus, this right affords an 
alternative to a married woman to choose and decide for 
herself what course would make her happier and more 
independent. In this lies the true intrinsic value of this 

Tight ” 

The Hindu and the Mahomedan laws do not ex- 
pressly provide their women with this precious right, 
such that they may go to a court of law and obtain a 
decree for judicial saparation. But, it seems, they pos- 
sess a similar but an indirect right in the sense that 
both the Hindu and the Mahomedan laws justify their 
leavmg the premises of their husbands and still give 
them the right of separate mamtenance provided their 
case falls within the four corners of their respective 
personal laws. 

Thus a Hindu woman, though her first duty to her 
husband is to submit herself obediently to his authority 
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and to remain under his roof and protection, would be- 
justified in leaving his house and u-ould be entitled to 
separate maintenance from him if he kept a concubine 
in the house or liabitimllj treated her with such cnieltj- 
as to endanger her personal safctr In such cases, ei-cn 
a suit brought by her husband for restitimon of conjugal 
nght would fail Change of religion on the part of the 
husband is also a sufficient ground to entitle her to i 
separate residence and maintemnce so long as she docs 
not subsequent!) remarry 

Simihrl) a Mahomedan married woman of either 
sect can wathdraw herself from the socicts of her bus 
band and live separateh from him and sti(l remain cn 
titled to maintenance from him presided she has hecn 
treated uath such cruelty on the part of the husband as 
to endangeT he r life or she Icasais him on other lawful 
or justifsing cause These grounds are \-alid defences 
to a suit bv the husband for restitution of conjiigil 
rights. 

The onU women who are expressK lorbiddeii this 
nght are the women goierncd bs the Manimakk-attas am 
Act, and the Burmese Buddhist L.a« The former Act 
proaades that no court sliall entenain a suit for rcstitu 
tion of eonjiigal nghts or for judicial separation het 
ween parties mam ing under this \ct t As regards 
the latter there is no such thing as a |udicial separation 
under the law but an order for resincled hire miintcn 
ance under S I^S of Cri I’lo-Codc is prntiialls a )iidi 

/sin! Irtt* 
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a decree lor t,cpaiauon They can do so onl} under ihe 
conditions and circumstances mentioned in S. 22 of the 
Di^orce Act, This s<.clion jnovidos that a wife may 
obtain a decree foi judicial separation on the ground of 
adnltcr\ or cruelty or desoition without reasonable 
excuse for two \cars or upwards on the pail of the hus- 
band And it has been furthci pio\ided liy S 37 that 
the High Court 01 the Distnel Court, as llic ease may 
be, may, in us discretion, oidei the husband to pay to 
his wile .1 penodic.d 01 gross sum of mone\ b\ way of 
permanent alimoin at the time of making the deciee 
absohiie. 

The Parste Marriage and Divorce Act also express- 
ly provides the women g(»vcrncd by it, 1 e., Parsee 
women, with a right to ask for a decice of judicial 
separation Sec. 31 of the Act gives the grounds under 
winch the decree can lie obtained It pro\ ides that “If 
a husband ti eats his wufe with such ciuelty 01 personal 
violence as to render it in the judgment of the Court 
improper to compel her to li\c with liim, or if Ins con- 
duct afford her reasonable grounds for apprehending 
danger to life 01 serious personal mjuiy, or if a prosti- 
tute be openly brought into, or allow'ed to remain, in 
the place of a wufe by her own husband, she shall be 
entitled to demand a judicial separation " And Sec. 
34 of the Act makes a provision for a permanent ali- 
mony to her like Sec. 37 of the Divorce Act. 

It can be said here that the legal position of 
w'omen who are expressly provided witli this right is 
far superior to that of w^omen who enjoy this right 
indirectly The reasons are obvious and need no ex- 
planation But w’^e cannot lefiain from saying that the 
right being restricted to cruelty’^ and adultery^ alone, it 
oftentimes happens that the parties to a marriage are 
compelled to accuse each other falsely so as to satisfy 
the requirements of law'', instead of giving real reasons 
for their estrangement This fact, really, lowers the 
parties in the estimation of the society The remark 
equally applies to the case of divorce also. Often- 
times, people, wishing to dissolve their mamage, take 
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reconnetomud slinging md notonous tactics This state 
of things would be set nght only when the law on the 
subject IS made to impose as few restni tions as pos- 
sible and It 13 , therefore, essential in the mterests of 
both the mdiTidnals as well as society that it should be 
made so 

But here comes the objection that if divorce is 
made so easy or if either party to a marriage may sepa- 
rate at will, there will be a general breaking up of 
mantal ties and the whole society will be upset. One 
18 tempted to answer this common objection which is 
often put forward by the opposite camp before he 
closes his discussion on the subject. If marnage is 
really an institution for the healthy growth of society, 
It should be tmnmed of all its shamneas and hypocnti 
cal observances No law can hold a couple together 
who wants to part from each other If the roan made 
laws do not allow the unhappy married couples to 
separate or divorce at all, marnage is a sham m those 
cases and the couples only play hypocritical roles of 
husbands and wives Instead of mutual love, hatred 
reigns in those cases This state of things has, often, 
resulted m murders suicides, ilhcit intercourse and 
many other evils A.!! communities will lend ample 
evidence to our statement On the other hand, where 
the marnage tie is dissolved or annulled only under 
certain conditions and circumstances provided by the 
law, the unhappy married conples, often, create the 
condition and circumstance that the law demands, if the 
condition or circumstance does not exist Anyway, 
the restnctioDS frustrate the very object of them Not 
only that, but they work to the degeneration, instead 
of the healthy progress of the society by forcing its 
members to play a sham and hypocritical role, maknng 
their lives miserable and, oftentimes, not worth living 

The advocates of free divorce or those who advocate 
for more liberal divorce laws contend that there need 
not be such shamness and hypoensy m the society 
Shamners and hypocrisy do not make an unhappy mar 
irage-union happy And further, those who want to 



-sever the marital ties, they do so even if the law does not 
■permit, by all means desirable or otherwise. They say 
-that It IS not the law that holds a married couple together 
happily but love, comradeship, common interest, habit, 
common memories and all those tender bonds of inti- 
macy that make a mariied life leally happy and honest, it 
is not an easy divorce that will cause a general breaking 
up of marital ties or that it will smash the structure of 
society but just the contrary will happen. They point 
their fingeis to Soviet Russia which is the only State on 
this earth which recognises the system of free divorce 
and shows that the percentage of divorce in this State 
IS very low as compared with those of the other coun- 
tries which restrict the right of divorce to specific con- 
ditions (Recently, Spam has followed suit like Soviet 
Russia) They, further, conrend that the institution of 
free oi easy system of divorce would make the husbands 
or wives think twice before they behave improperly or 
harshly towards each other and tend to preserve love, 
•tenderness and consideration for each other ever fresh 
in their mind 

We leave to the readers to think for themselves 
how far the contentions of both the schools of thought 
are correct and convincing after examining the statis- 
tics of relative countries and the other socio-economic 
consequences of the varying laws 
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NULUnCATlON OF MARRIAGE 

j^HE fourth raantal nght for our discussion xs the- 
ncht to get the marriage declared null and void 
and invalid Women governed by different commram 
laws can put this nght of theirs into effect when their 
marriages are contracted with persons who are labour 
in^ under an inherent incapacity or absolute dis- 
ability recognised by their respective laws for the 
purpose of matrimonial alliances, or when these marriages 
are Drought about by force or fraud 

But of all the laws the Hindu law is the most 
strange It does not regard mental or even physical in 
capacity as a ground of nullifying a mamage. The 
reason is that marriage, according to Hindu law, is a holy 
union for the performance of rdigious duties, and not a 
contract, thereforCj the law does not require a consent 
ing mmd or physical capacity The result is that a 
mamage with an eunuch 13 not an absolute nullity 
with the Hindu law Mental incapacity also stands m 
the same position * 

But the tendency of our High Courts seem to dis 
favour the above new The Calcutta High Court 
has decided that the mamage of a lunatic is not vahd in 
the case of Moujilal vs Chaodrabati (191 1) 38 Cal 700, 
Also the Madras High Court has decided that a mamage 
brought about by force or fraud is altogether invalid 

Apart from this, the Hindu law, like the other 
communal laws regard mamage as invalid if it is con 
tracted between persons related to each other within 
the prohibited degrees, unless such mamage is sanctioned 
bv custom The onlj difference between the Hindu 
law on one side and the other legal systems on the other, 

IS that when the former regards such mamage as invalid, 
the latter consider it not only ln^^lhd but ^so void ab 
mitio 1 e from the beginning 


Tldep 108 JlaynoB Iluidn lawand Djage '"tlj edition 
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The other legal systems, which consider marriage- 
a contract, expressly provide that lunacy^ idiocy and 
impotency at the time of mamage aie grounds for declar^ 
mg a mamage null and void except the Mahomedan law 
which, it seems, allows lunatics to be contracted into 
marriage by their guardians. But as regards consanguin- 
ous marriages, all the laws are uniform in declaring 
them void. 

Thus Hindu women can go to a Court of law and 
pray for declaring their marriages invalid provided their 
mamages are contracted with lunatics or with persons 
within the prohibited degrees unless such marriages are 
allowed by custom or their marriages are brought about 
by force or fraud 

Similarly, the Hindu women governed by the 
Marumakattayam Act can get their marriage declared 
void on the ground of their husbands’ having mamed 
during the continuance of their pnor marriages or on 
the ground of consanguinity. The Act does not provide 
for any other incapacity or disability that may render a 
mamage void. 

But the case of those women who are governed by 
the Special Mamage Act is quite clear. The Divorce 
Act which IS apphed to these women expressly provides 
the grounds which renders certain mamages null and void. 
These grounds are mentioned in S. 19 of the Act and 
these are as follows 

(1) Impotency of the husband at the time of the 
mamage and at the time of the institution of the suit; 

(2) If the parties to the mamage are within the 
prohibited degrees^ of consanguinity (natural or lega ) or 
affinity 

(3) Lunacy or idiocy of the husband at the time of 
the marriage, 

(4) That the husband has manied dining the- 
continuance of a prior mamage, and 

* Piohibited degrees, should be meant degrees that are prohibited 
by the customaiy law of the cla'^s to which the parties belong. 
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(5) That the consent of the wife was obtained by 
d’orce or fraud 

The above are the grounds under which woman 
governed by the Special 'Nfamage Act as amended by 
•Vet XXX of 1923 can get their marn^es declared null 
and void These women include the Hindu Jam, Sikh 
and Buddhist along with women of other communities 
Tiz. Jew and other non ’\hihomedan and non Chnstian 
communities married under the "^ct It seems from the 
above that these grounds are the logical consequence of 
the contract conception of mamage imder the ‘^ct and of 
the great and primary object of mamage which is the pro- 
creation and upbringing cf children T^e first and fnnda 
mental condition of a contract istbat it should be entered 
into by competent parties and by none else and therefore 
the case of a mamage contract necessarily requires the 
parties to it to be of sound mind and of procreative 
ability 

The women of the Parsee community are accorded 
tbsnght under S 27 and 28 of the Parsee Mamage and 
Divorce Act These sections lay down that a Parsee 
^vlfe can get her mamage declared null and void provid 
ed her husband was a lunatic or of habitually unsound 
mmd at the time of her mamage and that she did not 
know of It at the time of mamage and that his lunacy or 
habitual rnsoundness of mmd still continues. Farther, 
she can do so on the ground of her hnsband s impotcncy 
which renders consummation of mamage mipossible 
Also, though a mamage between parties of prohibited 
degrees does not seem to come under the scope of these 
two sections, it need not be taken to be a vahd mamage 
For such a mamage is also invalid and it 13 made so by 
S 3 of the Act 

Mamage, under the Mahomedan law being purely 
a civil contract between a man and a woman for the 
purpose of legalising se-vual intercourse and children, 
the women under the law, though not expressly provided, 
do possess this nght and can get their mamage declared 
nnllandvoid on the ground of their husbands irapotency, 
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etc. But it should not be forgotten that the Mahomedaa 
law seems to allow lunatics lo be contracted into mamage- 
by their guardians. This is quite in contravention of the 
primary condition of a contract, viz , the condition of sound 
mind of, the parties. Also consanguinity, affinity and 
fosterage "are the grounds under the Mahomedan law to 
render a marriage void. 

It should be noted here that there is a great diffe- 
rence between a marnage that is void and a marriage 
that IS merely invalid A void marriage is altogether illegal 
and does not create any civil nghts and obligations between 
the marrying parties, while a merely invalid mamage is 
not altogether illegal and hence it is not necessanl}^ 
accompanied by a non-accrual of civil nghts and 
obligations.^ 

^"Videp 148, “The Principles of Anglo-Mahomedau Law” by 
A C Ghose, 4th edition 
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RIQHT OF REflWRRIAQE 


now, come to the fifth and the last hot not the 
yyy least, mantal nght of onr women, the nght of 
Temamage This right of remarriage arises on the dis- 
solution of the first mamage which may be cither by 
\7ay of divorce or death of the other party or by get 
ting the marriage declared null and void On the dis- 
solution of the mamage, the mamage tie is completely 
severed and it leaves it open for the parties to contract 
fresh marriages whenever they like as if the prior mar 
nage has been dissolved by death except m the case 
of Mahomedan women who are required to observe the 
penod of hddat, • before they can remarry 

It 18 gratifying to note that women of one and all 
the communities possess this one of the mont valnable 
nght either in their state of a divorcee (divorced wives) 
or of widowhood ex^^ept certain Hmda mamed women 
who have no nght of divorce thongh they do posseas 
the nght on their atiammg widowhood ^ese unfor- 
tunate women as we know, belong to the high castes 
of the Hindu community and they are very small 
in number as compared with the other sectiou of 
the Hindu women who form a large majonty of the 
Hindu population and who are allowed the nght of 
divorce by custom. Formerly, even the high caste 
Hindu did not po8S**ss the nght of remarriage on their 
attaming, even, widowhood, but this legal mcapacity has 
now been removed by the passmg of the Hindu Widows 
Remarriage Act in 1856 

* Iddat u the techaiaU name given to tto period of probation 
•fftadi according to the provmon* of the llahocoedan law li incninbeob 
upon Q widow or a divorced wife to observe m wdar to ascertain wta- 
tber she i» enciente or noc. The iddat preaenbed for a widow Is foor 
months nnd ten da^ while that for a divorceo is three months oc three 
cooncs, if the is subject to menstnratioQ If the ii prognanr hor Iddab 
•will kit till delivery Also note well tliat, afccrtaimnent of pregnancy 
-b^g the sole ol)jc<i, iddat need not be obserN'ed where the marriage 
hai not been consnmenated. 
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Prior to the passing of this badly needed and miicb- 
desired Act, remarriage of Hindu widows was not 
known to the general Hindu law. The reason was tbat 
a marriage, from the Hindu point of \ lew, creates an 
indissoluble tie between the husband and the wife and 
that even death could not dissohe this marriage tie. 
Still, It allowed and continues to allow its male mem- 
bers to remarry e\ en as many times as they like. The 
result was that widows could not remarr}' unless re- 
marriage was allow’od by the custom of the castes to 
winch they belonged This legal incapacity had har- 
boured many evils of then kind in the high caste 
Hindu society and necessity w’as felt to remove them 
in the interests both of the individuals and the society. 
The Indian Legislature, in response to the demand of 
many Hindus of saner and broader view^s who found 
widow’ remarriage a social necessity, thought it expe- 
dient to legalize the marnages of Hindu widows and 
passed an Act in 1S56 to that effect with a hope that 
“the removal of all legal obstacles to the marriage of 
Hindu widow’s will tend to the promotion of good mo- 
rals and to the public welfare.”* 

Now’ that this incapacity is removed by the Legis- 
lature, one and all Hindu widows are free to remarry if 
they so desire and their second marriage will be held 
valid and their issues from such marriage, legitimate 
Thus in the eye of law, Hindu widows are given an 
equal status with the widows of all other communities 
so far as this right is concerned. 

But while we highly appreciate the work of our 
Legislature, m this respect, we cannot but deplore the fact 
that even though not less than three-fourth of a century 
has run after the passing of this enactment, very few 
widow’s (of course, wndows from the high caste Hindus) 
have been showing the courage to rise above the age- 
long so-called holy custom by availing themselves of 
the freedom conferred upon them by the enactment. 
Though recent years have shown a great increase in 

See the preamble to the Act. 



their number u e in the number of widows who have re~ 
married^ and the modem trend of mind bein^ in favour 
of such remarriages, the number will still go on increas- 
ing though slowly, still the Hindu society is seething 
with widows The recent census exhibits 50 laUis of these 
ivretched women Such an enormous number, m spite 
of the law allowing remarriage, is chiefly due to the 
soaal prejudice against reraamage of widows The- 
higher castes of Hindus forbid it altogether and the cus 
tom is held to be a mark of social respectabihty This 
wrong and faulty notions of respectability has done tre 
mendous mischief to society Most of the widows who 
in their heart of hearts, desire to put an end to their 
wretched state by remarriage are prevented from so 
doing at the mere apprehension of bemg the victims of 
society s wrath and disapprobation They are afraid of 
this lATath and disapprooation more than anything else 
It IS now high tune that these prejudices and wrong no 
tions of respectability should be made matters of the 
past 

But one woid more to the opponents of ividow re 
mamage before we discnss the ngot of other women 
To those who consider “this forced widowhood as a 
mark of respectabilitv we, with dne deference to them 
ask ‘ Is It fair and just to ask the unhappy and desti 
tnte widows to observe widowhood in the name of 
society when the males are allowed to marry and remarry 
as many times as they like? And can the high status of 
the society be ever attained by such one sidedness and at 
the cost of justice and fairness? What have they to 
say further when we draw their attention to the man> 
fold evils of forced widowhood, viz. snicides, abandon 
ment of lUegiUmate children by widows, etc which are 
the thmgs of everyday occurrence m the Hindu society? 
Do these frequent occurrences really raise the status of 
their society? We leave these pomts for the readers to 
judge for themselves. Those who support it on the ground 
of religion and established customs forget that customs 
should be chan^ with the changing social order m 
accordance with the new needs and requirements of 
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-society It IS needless to say that society has always 
moulded and will always mould its customs so as to be 
most agreeable to itself. As regards the religious in- 
junction against it, it is well to be noted that this incapacity, 
although It IS in accoi dance with established custom, is 
not in accordance with the true interpietation of the pre- 
cepts of Hindu religion Passages of the Vedas quoted by 
Dr Ma\i and othei learned scholars of the earl), Hindu 
Diw, sanction the le-mamage of widows Even tUe early 
writers, whom we still hold in high respect, did sanc- 
tion the second mariiage of women after the deaths of 
their husbands Narada, Vasishtha, Devala, Baudha- 
yana, Katya) ana, to quote a few among them, placed no 
restriction on the second maniage of widows. Though 
the authority of Manu is strongly on the othei side, 
Mr Henry D Mayne, the author of the “Hindu Law and 
Usage” IS of opinion that this is one of the many instan- 
ces in which the existing text of Manu has suffered from 
omissions and interpolations. In support of his opinion, 
the learned author writes on page 112 of his treatise ( 7 tli 
edition) that though one text of Manu enjoins that “a 
man may only marry a virgin and that a widow may not 
marry again except m the case where the husband has 
died before consummation,” there are two other texts 
which appear to recognise and sanction the second mar- 
nage of a widow. This contradiction, according to him, 
appears to anse from the deliberate omission of a part of 
the original text in an earlier portion of the same chap- 
ter It seems from the above that the prohibition 
against second marriages of women upon their widow- 
hood has no foundation either in early religious texts or 
in the customs observed by the early society We 
ardently wish, therefore, that the Hindu society mil soon 
change its static mentality and adopt a new custom con- 
sistent with the new needs of the present day Lady 
Vidyagaun Nilkanth has expressed the same desire of 
hers very recently in her presidential address of the 
seventh session of the All-India Women’s Conference 
held at Lucknow on the 20th December last. She has 
5 aid among other things that prohibition of widow mar- 
mges needs an urgent reform by the Hindu Society 
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As regerds the nght of remarriage on divoice- 
(except in the case of those Hmau women who are not 
allowea to dissolve their mamage during the life time of 
their husbands under the general Hmdu law) one and all 
women of all the communities are at Uberty to contract 
fresh mamages on the dissolution of their mairwe as if 
the pnor mamage had been dissolved by death InDS the 
Hmdu, Jam, Sikh and Buddhist women mamed under 
the Special Mamage Act as amended by Act XXXIX of 
1933 and women of other communities coming under iL 
also Christian women, arc given this nght by Sec 57 of 
the Divorce Act and the rarsee women are accorded the 
^ht by Sec* 43 of the Parsee Mamage and Divorce Act. 
The women of the Mahomedan and Buddhist Commim 
ties enjoy it under the Mahomedan and the Burmese 
Buddhist laws respectively The Marumakattayam Act, 
though It does not expresdy provide for it, dis^lves the 
mamage on death of or divorce by either party and as a 
natural conseqoence of it, either party is allowed to marry 
Again and It is quite a recogmsea custom m this commu- 
nity in Malabar 
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XI 

RIGHT TO MAINTENANCE UNDER HINDU LAW. 

Ub now examine the legal position of our women 
as regards their piopeity rights. This will, once 
again, take us to the comparative study of the proprietary 
legal satus of women of the various communities and in 
its turn, will supply a driving force to those communi- 
ties which are static in the field of social reform relating 
to the emancipation of their women That is because, 
this right plays a predominant role in determining the 
inferior or superior status of the womenfolk 

For our purpose, we mention the following main 
property rights which deseive the consideration most. 
They are . — 

(1) Right of maintenance, and 

(2) Right of succession and inheritance. 

To take up the first right— the right of maintenance— 
of our women in their state of a daughter or a married 
woman,*" it is well to be noted that the right is almost 
uniform in the case of women of every community. The 
widows, except the Hindu wndows, do not enjoy this 
right but they, instead, are entitled to a specific share in 
the property of their husbands after their deaths The 
case of Hindu widows is quite different. They possess a 
scantily recognised right of succession to the property 
of their deceased husbands. When they do not get a 
chance of inheriting the estate of their husbands which, in 
fact, they hardly get, they are entitled to maintenance 
out of their husband’s separate property or also out of the 
property in which their husbands were coparceners at the 
time of their death We shall deal, separately, with this 
right of the Hindu widows in detail later on at the end of 
this chapter lest any confusion might arise in our present 
discussion of the right of the women as daughters or 

*By using the words “right of a daughter, or a married woman 
etc we mean their nght m their father’s or husband’s property, as 
the case may be 
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Wi\es. The perEonal laws of all the conimunities provide 
the daughters and wives under them with this right on 
the ground of relationship between the parties— daughters 
and fathers, wives and husbands This pecuhar relation 
ship between the parties creates an obhgation pn the 
fathers or the husbands to maintain their daughters (gene 
rally unmamed daughters) or wives (in this case so long 
as the mamage relation subsists) as the case may be The 
Mabomedan nw, even, goes a step further aucf it casts a 
liability on a mother, if she is in easy circumstances and if 
the father is poor, to maintain her minor daughter 

We^ now, propose to deal with this right of a daughter 
and a wife under every communal law lO vogue separately 
aud see for oiwselvea the nature and extent of such a 
right Taking the case imder the Hindu law first \ve find 
that the Hmdu law enjoins a father to maintain his un 
mamed daughter* and a husband, his wife This obliga 
tion on a Hindu father or husband, anses from the very 
existence of the relation between the parties and it is pre- 
sonal in character On the death of tne father or husband 
the daughteror the wife, as the case may be, is entitled to 
be maintamed out of the deceased s estate The nght 
follows the estate and whoever mhents it, is obli|;ed by 
the law to maintam her from the estate. The obligation 
is personal in character, only against a father to his 
unmamed daughter and against a husband to his wife 
And, therefore, ner nght agamst her father or husband, as 
the case may be, is mdependent of the fact whether he 
possesses any property or not No other person is under 
a perosnal obligation to maintain an unmamed daughter 
or the wife of a Hmdu Even an heir of the deceased, 
except his son m certam coses, is not personally liable to 
maintam the deceased s wife or daughter His obhgation 
extends only to the estate of the deceased The reason is 
that the estate is mhented subject to the obligation to 
provide out of the estate maintenance for those persons 

• OnderHlndnla^^ t dtoghter up lo her irieultige is regwdea 
Bi ft member of ber fitter • fimlly het ifter tnimiige iho beewnes 
ft member of Lcr hash ad i fftmily »nd thereafter her haUamd ii 
jiable to malnUm her 
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whom the late piopnetor was legally or morally bound to 
maintain. 

If a husband oi a father is a member of a joint family? 
his wife or unmarried daughters aie entitled to mainten- 
ance from the joint family property. After his death, the 
right of the daughters follows the coparcenaiy pioperty in 
the hands of the survivors if the deceased is governed by 
the Mitakshara school and his share in the hands of the 
heirs if the deceased is governed by the Dayabhaga 
school and provided they do not chance to inherit to hun 
It should be noted here that the Dayabhaga school does 
not recognise the lule of survivorship like the Mitakshara. 
one, in the case of joint family property Theiefoie, a 
member of a Dayabhaga joint family holds his share in 
quasi sevei alty so that it passes on his death to his hen s as if 
he was absolutely siezed thereof, and not to the sunuwng 
coparceners as under the Mitakshara school This being 
the law, a daughter is entitled to maintenance only accord- 
ing to the Mitakshara school, while a daughter governed 
by the Dayabhaga school has the right to succeed to her 
father’s share in the coparcenary property as his heir pio- 
■vided the deceased leaves no male issue and widow after 
him, otherwise, she is also entitled to maintenance fiom the 
share in the hands of the male issue or issues or the widow 
of the deceased 

A Hindu wife is also entitled to separate residence 
and maintenance, if she is compelled to live apart from 
her husband by reason of his misconduct or bv his refusing 
to maintain her in his own place of residence or fcr any ether 
justifying cause But this should not be undei stood to 
mean that unkindness not amounting to cruelty oi that 
the husband has taken a second wife, or ordinary quarrels 
between husband and wife, justify the wife in leaving her 
husband’s house and to seek for separate maintenance. 
Keeping a concubine m the house or treating her habi- 
tualh^ with such cruelty as to endanger her personal safety 
IS a good ground for enforcing the right by a wife But 
it should be remembered that the wife has to lead a chaste 
life m this case, otherwise, she forfeits her right even 
thouoh it IS secured by a deciee 
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Apart from tbe nght under the Hindu law, a daugh- 
ter or a wife is provid^ with the nght under S 488 of 
the Cnminal Procedure Code, 1898, if her father or hus- 
band, as the case niaj be, neglects or refuses to maintaiu 
her, though he has sufficient means. The court having the 
lunsdiction in the matter may, upon proof of such neg 
lect or refusal, order the father or husband to make a 
monthly allowance for the maintenance of this daughter or 
wife at such monthly rate, not exceeding one hundred 
rupees on the whole, as such court thinks fit 

The general rule is that a married daughter of a 
Hmdu has no nght of maintenance m herfather°s proper 
ty According to Hindu law, a daughter o 1 marriage 
ceases to be a member of her fathers family and be 
comes a member of her hosband s family After her 
mamage she is entitled to be maintained by her husband 
and after his death, oat of his estate We hare already 
seen her nght as a wife and we shall see later on, her 
nght as a widow present we are going to examine 
whether she has any nght of maintenance in her father’s 
pronerty at any time and m any case aftertbe mamage 
In Bombay it has been held that though a father is 
under a moral obhgation to maintain his widowed daugh 
ter who has no means of support, the moral obhgation 
does not become transforraed into a legal obhgation after 
his death as against his estate m the hands of his heirs 
But the correctness of this ruling has been doubted in a 
Bengal case, where the opinion was expressed that she is 
entitled to such nght provided she is unable to obtam 
mamtenance from her husband s family The Baroda 
Legislative '^ssemblj holds the same opmion as the Ben 
gal courts \ wldo^^ed daughter in the Baroda State has 
been recently made legally entitled to such nght in her 
&ther 8 family provided she IS unable to obtain mainten- 
ance from her husbands family and there ore sufficient 
means m her father s family She is to get such mamtenance 
like Other co-dependants in the family 

The case ot a Hmdu widow is an exceptional one 
No legal system other than the Hindu one is so pathetic 
m ts attitude towards its widows. When all the other 
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legal systems recognise a widow’s right of succession and 
inheritance to the estate of her deceased husband, the 
Hindu law, practically, does not recognise it but instead, 
It recogmses her nght to maintenance, and thus reduces 
her state to that of dependence on others. 

Thus a Hmdu widow who does not succeed to the 
estate of her husband as his heir, (m exceptional cases, she 
gets a chance of succession), is entitled to maintenance 
out of her husband’s separate property and also 
out of the property m which he was a coparcener 
at the time of his death No person is legally obliged to 
maintain her out of his own property except her son who 
IS made personally liable by the Hmdu law to maintain his 
mother As regards others, her only right of maintenance 
IS out of her husband’s estate That estate may be m the 
hands of his male issue or it may be m the hands of his 
coparcener He succeeds or takes by survivorship the 
property of the deceased if he was joint subject to the 
obligation to provide for such maintenance 

At the same time it is to be remembered that her 
-claim for maintenance is not vpso facto a charge upon 
the estate of her deceased husband, whether joint or 
separate, until it is fixed and charged upon the estate 
So long as it is not so fixed or charged, it is hable to be 
■defeated by a transfer of the husband’s property to a bona- 
fide purchaser for value without notice ot the widow’s 
claim for mamtenance It is, further, hable to be defeat- 
ed if the property of the deceased is sold away for his 
debts or where it is the joint family property, for debts 
bindmg on such family The result is that a widow’s 
right to maintenance is one of an indefinite character 
winch, unless made a charge upon the property, is en- 
forceable only like any other liability m respect of which 
no charge exists This state of things has reduced her 
legal status to that of dire dependence on the heirs or 
coparceners of her husband and she is at the entire mercy 
of them If her husband has left no property either jomt 
or separate, no one in her husband’s family except her 
■own son is under any legal obligation to mamtain her. 
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Formerly, the Bombay High Court had laid do\m that 
“where a widow of one of the near members of the fimilv 
such ns a father, son or brother, is actualh destitute, shi 
has a legal nght to be maintained by the otlier members 
even though they are separated from her late husband and 
possess no assets upon which he or she ever had a claim 
But the cases decided in this light were, however, ex 
haustively examined and overruled in a later decision •* 
The law, as it is applied at present, in all the different High 
Courts, IS the same favouring the later view of the 
Bombay High Court 

•^sto the amount of maintenance, there is no hard and 
fast rule laid down in the Hindu law Every case has its 
own peculiar facts bat it can be said that regard must be- 
had to the value of the deceased s estate, the position and 
status both of the deceased and the widow, her reasonable 
wants, etc It mav be said here that SjL Harbflas Sarda 
has brought a bill in the Legislative Assembly which aims 
at fixing the amonnt of such maintenance 

Lastly, this nght of a widow lile that of a ivife is 
conditional upon leading a life of chastity If she 
becomes unctaste, the nght la forfeited even if it has 
been secured by a decree or b) agreement But if 
she returns to a moral hfe, she is entitled to “bare or 
what IS also called starving allowance i,e food and raunent 
jnst sufficient to keep her body and soul together Also 
a widow by remarriage forfeits her nght of maintenance. 
Such IS the new shared by all the High Courts of India 
except the Allahabad High Court which has held and 
still bolds that a widow who is allowed to remans accord- 
ing to the customs of her caste does not by remamag© 
forfeit her nght to maintenance oat of the estate of her 
first husband 

From the above, one can say without hesitation that 
the legal position of a Hindu widow is most deplorable if 
she does not chance to mhent her husband which chance 


Hclcr to p. C08 3IuTnc < Ilmda Ltw ond Uwgo. 
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she rarely gets in the Hindu society f The fact that she is^ 
enttiled to be maintained at the cost of the family property- 
only and that she hardly gets a chance of succession whicl^ 
even, if she gets, does not extend beyond the reason for it 
VIZ her claim to maintenance, has reduced her legal pos- 
tion to litter helplessness Many a time it so happens that 
she might have lived in easy cncumstances dining the life- 
time of her husband, but after his death, she has to stietcb 
her hand before others for merely a pittance to keep her 
body and soul together. This idea is really distressful and 
the present state of things, therefore, really wants a 
thorough change at the hand of the Legislature, as early 
as possible 

t A Hmdn widow cannot inheiit, tLc propeit} of hei Iiiisband if 
the hnsoand has left a son, grandson or great giandson who are the 
preferential heirs to hei And wheie hei hnsb.md is a inembei of a 
joint family, she is not entitled to mheiitance at all under the 
hlitakshaia school, but she is entitled to such inherit ince nudei the 
Dayabhaga school, piovided hei bnsba'id has left no piefeiential heiis 
above mentioned. The law on the subject will bo dealt with by ns in 
greater detail hereafter It is sufficient to say, for the picsent, th it 
even this spaiingly recognised right does not go beyond the reason for 
it, VIZ., her claim to a personal maintenance, with the lesult that slie 
not only possesses hmited ownership in the propeity, but she does not 
become a fresh stock of descent 
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now, turn our attention to the other sections of 
the women of the Hindu community which are 
not governed by the provisions of the Hmau law The 
first section comprises of women governed by the 
Marumakattayam Act and the second one, women 
governed by the Special Mamage Act It is to be re 
called here that we are to deal with the nght with regards 
to a woman m her state of a daughter and of a wife, 
because she as a ividow, under both the Acts, possesses 
a higher right of inheritance mstead of the nght of main- 
tenance like her widowed MSter of the other communities 

Thus the Marumakattayam Act provides that ^‘the wife 
and the minor children, as also unmarried major daugh 
ters, shall be entitled to maintenance by the husband 
or father as the case may be The Act, further, provides 
that “they shall at the same time be entitled to mam 
tenance out of their Tavazhi or Tarwad properties. 
The amount of mamtenance inll be proportionate to 
the income and status of the Tarwad and the courts 
awardmg such maintenance, take mto consideration also 
the position and means of the persons against uhom it 
IS claimed and the reasonable wanta^of the person (here 
a daughter or a mfe) claiming maintenance If she 
hves outside the Tarwad house, she is sUll entitled to 
such mamtenance provided she is not hvingaway from the 
house for any improper purpose. Thus, a wife is not 
entitled to mamtenance from the husband as well as 
from the Tarwad property, if she refuses to live with 
her husband without a just cause She also forfeits her 
Tight on her renouncing Hinduism. 

Also, It i» well to be noted here that the Act is more 
liberal m defining ‘maintenance than the Hindu or 
Ihe Mahomedan law Maintenance under the Hindu and 

• Joint fftmilf propfft/ under thelTanmulattayam of JiiLe- 
-riUnoe. The joint famjV i* knoirn as Tnrwad. 
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the iMaliomedan laws means and includes food, n laiment 
and marriage expenses (if the party to be maintained is 
an unmarried daughter) But the Marumakattayam 
Act goes a step f urther and defines maintenance as mean- 
ing and including not only food, raiment and mainage 
expenses of unmarried daughters, but expenses of edu- 
cation, including English education, and of medical 
treatment and such other expenses of an “Anandravan” as 
come under the category of “Menchilavu.” 

The Special IMamage Act governing the Hindu 
Jam, Sikh and Buddhist women along with some women 
of other communities who have renounced their creed 
and have manied under the Act, does not expiessly pro- 
vide these women ivith the right to maintenance against 
their fathers or husbands as the case may be. Still it can- 
not be said that these women are devoid of this right. 
They do possess the right, though the Special IMairiage 
Act is silent with regard to it, under S 488 of the Criminal 
Procedure Code which extends to the whole of India and 
governs every community of the country without any 
distinction oi caste or creed. How and when the section 
as applied is dealt by us already in our discussion of the 
Tight of the Hindu daughters and wives It need not 
be said that the right of these women continues up to 
the life-time of their fathers or husbands, as the case may 
be, for, after the death of the latter, they are entitled to a 
higher right of succeeding to a definite share of the de- 
ceased’s property. 

Similar is the case with the Parsee and Christian 
women They are also governed by S. 488 of Cr Pro 
•Code, 1898, being not expressly provided for by their re- 
spective communal laws 

But the Mahomedan law expressly makes a provision 
regarding the maintenance of a daughter or a wife It 
enjoins a father to maintain his female children till their 
marriage or during divorce or widowhood But the 
-INIadras High Court seems to take a contrary view in 36 
Mad. 385 as regards mamtenance of a widowed or divor- 
'T:ed daughter. Her right even extends agamst her mother. 
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When her father is indigent and her mother in affluent 
circumstances, the obligation to maintain her devolves 
upon her mother, of course, mth a right of recoursc- 
against the father, should his condition subsequent!} 
improve A Muslim fatlier is under a statutory obliga 
tion to maintam his daughter and if she is neglected or 
refused maintenance she can enforce her nght under the 
provisions of the Cnminal Proccdorc Code, against her 
father provided he possesses sufficient means to provide 
her 

The case of a Mahomedan wife is somewhat different 
The general rule is that a ivife is entitled to mamtenance 
from her husband and pnma facie the Mahomedan 
law seems to make a husixmd liable to maintam his wife- 

But when we read between tie lines of the law, we 
find to our CTeat astonishment, that this liability of the 
husband or the right of the wife exists so long as the 
wife IS capable of rendering semce to him, therefore, a 
wife who IS too young for matnmomal intercourse or 
who IS refractory and refuses herself to her husband 
without lawful cause or who is placed b^ond bis control, 
has no nght to mamtenance froiu him This qualification 
against the wife has its reason behind the very object of 
the ^lahomedan marriage with an easier divorce 

However, when she is entitled, she can enforce 
her nght against her husband by a suit in a Civil 
Comt and get the decree passed against him and 
enforced She can enforce her nght, also, under 
the provisions of Sec 488 of the Cnminal Procedure 
Code, 1898 But It should be remembered that the nght 
continues so long as her mamage subsists and not up to 
her natural life The nght ceases on her divorce or on 
her becoming a widow A di\orced wife is, however, 
entitled to maintenance dunng her penod of probation 
winch IS technically known in the Mahomedan Lau as the 
penod of hddat, (but not after the expiration of the 
hddat ) unless the mamage has been dissolved for some- 
cause of a cnmmal nature, onginatmg from the woman or 
unless, being subject to Shiah or Sliafi Lau, she js irre\*o^ 
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cably divorced and bhc is not pregn.int. The widow, 
however, gets a share in the inheritance 

There is piactically no difTcieiice between the Shiah 
and Sunni schools on the question of maintenance of 
wives Blit iiiidei the Shiah law which recognises Miitaa 
(temporary) marriages, a nintaa wife is not entitled to 
maintenance unless there is a specific stipulation to that 
effect. 

The Biirmesc-Buddhist huv also lecognises this light 
of maintenance of a danghtei ora wife against hei fathci or 
the husband, as the c.ise may be She is given this light 
also under the prousions of the Cnminal Pioceduii:^ Code 
At the death of a Buddhist fathei, her right follows his 
property in the hands of his widow who is iht: first 
lieir m the older of succession of the Buddhist huv. 
When the widow has not siinaved him, she succeeds to 
her father along wuth his brother and then the question 
of maintenance does not arise. A Buddhist wife is also 
entitled to claim maintenance against her husband 
like her Hindu and Mahomedan sisters even w’hen she 
lives apart on account of his cruelty. 
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RIGHT OF SUCCESSION UNDER HINDU LAW 


^^j^ASTLY we propose to deal ^nth the nghtof succes- 
jls aon and mhentance of our women to the property 
of'their fathers or husbands as the case may be under them 
respective communal laws. It is repeatmg a truism to say 
that this right is also one of the most important nghts m 
determining the legal as well as the social states of the 
women folk, the other half of the entire society And to 
day, when the whole world is focnssing its attention towards 
the emancipation of its women it is trusted, India will 
not lag behind the rest of the world. The juxtapositional 
treatment of this one of the most important and valu 
able nghts of our women under their different personal 
laws will we hope amply show to the reader where and 
to what an extent the oifferent legal 8>stomsneed the aid 
of the legislature so as to place our women though not 
on a higher but on an equal footing with men. For, ‘ it 
IS the legal nghts an individual is clothed in, that deter- 
mine the sphere of his or her evolution of character and 
any amount of higher education would do but little good 
to him or her if he or she be denied those nghts, in 
respect of personal independence and fnll porpnetary 
ownership, in the words of Mr V V Josbi one of the 
members of the Baroda Government Hmdu Law Reform 
Committee 

To take the case of Hindu women first, one has to 
admit that their le^ position is not onlj 'momalous but 
most deplorable The law of mhentance and succession 
which governs them is most unsatisfactory and unjust 
because the law secures them a very scantily and spanng 
ly recognised ngbt of succession to the estates of their 
fathers or husbemds in compansion with such nght 
enjoyed by their sisters of other commnmties And this 
IS the state of things under all the different schools of the 
Hindu law One feels really oppressed with these 
inequitable pnnciples of the Hindu However, this 

infenor position of the Hindu women has its reasons 



bebiiulthe wiitings in those old and archaic so-called sacred 
documents, wiitten by Manu, Baudhayana, Visistha and 
others of their type, to the effect that “woman is 
devoid of sense and, there foie, incapable to inheiit.’’ 

Even this scantily and sparingly lecognised 
nght which the Hindu women enjo} to-da\ isagiowth of 
centuries and an ineMtable re'^ult of cases that used to 
present difficulties in then claims of maintenance when 
the property passed to distant heirs, foi these women 
being not allowed to inhei it, were entitled to maintenance 
only from the estates of the deceased in the hands of his 
heirs, near or lemote. The difficulty used to aiisc when 
a male died without issue and he, at the time of his death, 
\Nas the last sunivoi of the copaicenaiy or had been 
separated fiom the other members of the joint family. 
For, m such cases, the piopeity of the deceased having 
passed out of his family into the hands of the distant 
members of the family who might be uttei strangers, the 
vidow or othei female membei-s nhose only right in the 
property was that of maintenance, were put to incalcul- 
able hardships It is only with a view to put an end to 
such occasions that a limited nght of succession for these 
women came into being. The law-givers of the time 
thought It desirable that the property of such a deceased 
should remain m the possession of the women of his family 
for their support rather than that it should pass out of the 
family and into the hands of very remote heirs. In this 
way, their nght as heirs, pioperly so-called, has arisen. 
But It should be noticed that this nght does not extend 
beyond the reason foi it, ^ iz,, their claim to a personal 
maintenance The old preference for the male Ime over 
the female, limits the nght, so as to prevent the property 
passing absolutely out of the family into the hands of 
male strangers, who have mamed the daughters The 
result IS that though their nght of inhentance and succes- 
sion is recognised after the deceased’s^ son, grandson and 
great-grandson who are preferential heirs to them under 

* "We here disenss the right of daughters and widows and therefore 
the word “deceased” here should be understood as fathers or husbands, 
as the case may be 
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the Hmdu law as it is applied at present, the'v are not 
■allowed to become a fresh stock of descent so as to 
transmit the inheritance to their heirs and further as a 
necessary corollary of it, are not allowed to dispose of the 
corpus of the property that they mhent unless there is 
an^ legal necessity for so doing ne they are allowed only 
a limited as agamst an absolute interest m the estates of 
their fathers and husbands 

This is the law that is, now, apphed to tlie Hindu 
women as regards their nght of succession and mhentance 
and the law is uniform under all the schools and sni? 
schools of the Hmdu law except under the Bombay 
school which recognises a somewnat higher and greater 
nght of the daughters governed by it, though the widows 
enjoy the same limited nght under it as they enjoy under 
the other schools^ The Bombay school, it seems is more 
liberal in mterpretmg the propnetary capacity of its 
daughters than tie other schools of Hindu law We shall 
see how far they are favoured by the Bombay school m 
companson with the position of their sisters under the 
other schools when we shall attempt to discuss tin* nght 
of theirs in detail presently 

We have already said above that a Hindu daughter, 
like a Plmdu widow, possesses a restiicted and a meagre 
light of mhentance and succession to the separate proper 
ty of her father Pt'ima faoiej she is not entitled to sue 
ceed her deceased father The nght anses only in the 
absence of all the preferential heirs of the deceased So 
long as any one of such heirs is hvmg, she has no chance 
of succession unless the heir is disquaimed by law Tbns 
when we look to the order of succession to moles, given 
in the Hindu law, we find her place to be the fifth among 
the several heirs The first four heirs who are the son, 
grandson, great grandson and ividow of her deceased father 
are preferred to her m the order of succession This 
hfth rank of hers is recognised uniformly by all the schools 
of the Hmdu law Again, if her father is a member of a 
joint family and remains joint at the time of his death, the 
daughter has no nght of succession to the share of her 
father m the joint family even if there is no prcfcrentnl 



heir then hving, if she is governed by the Mitakshara 
school. The reason for so excluding her lies in the prin- 
ciple of survivorship lecognised by this school. It is so 
recognised by this school tliat only certain male members 
acquire an interest by birth in the family, in the join- 
family property These male members are called co 
parceners. On the death of any of them, his interest 
passes to the surviving coparceners. The Dayabhaga 
school does not recognise the rule of survivorship. It 
recognises only one mode of devolution of property, namely, 
succession. The result is that a daughter of a Hindu 
govemcd by this school can succeed to the share of her 
father in the joint property, the share which the deceased 
held in quasi-severalty Thus a daughter under the Mi- 
takshara school, can, m no case, succeed to her deceased 
father’s interest m the joint family, while a daughter 
under the Dayabhaga school does succeed to such interest 
provided there is no preferential heir living at the time 
of her father’s death. The above discussion amply sub- 
stantiates our view shown above that the right is sparing- 
ly recognised in the sense that she hardly gets a chance, 
It being very remote, to succeed to her father. 

The right, over and above being uncertain and inde- 
finite^ IS restncted in character. It is restncted in the 
sense that the nghts over the property which it confers 
upon Its possessors, in our case, daughters, are limited and 
not absolute Thus a Hmdu daughter succeedmg to the 
estates of her deceased father, takes a limited interest. 
She has no power to dispose of the corpus of the property 
except in cases of legal necessity She is entitled only to 
the income of the property inhented by her. The estate 
passes not to her heirs but to the next heirs of her 
lather on her death. The law is the same under all the 
schools of the Hindu law except the Bombay school. 
The Bombay school leans more in favour of women’s 
and particularly of daughters’ propnetary capacity. In 
other parts of Bntish India, the principle is that proper- 
ty mhented by a woman cannot stay in the family into 
which she has mamed, but must revert m every case to 
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the family in which she was born The pnnciple is not 
followed by the Bombay school On the other band, the 
j;oveming law, m the Eiombay Presidency, is that a female 
inbentiDg property from a m^e or a female tales it ab 
solutely except when she inhents a male into whose 
gotra she has come by mamageand in this case only, she 
gdts a limited ownership over the inherited property 
Thus, a Hindu daughter governed by the Bombay school 
always takes an absolute interest in die separate property 
of her father and mother, provided she gets a cnance 
to succeed them, unlike her sister under all the other 
■schools of the Hindu law She becomes the absolute 
owner and can use it in any way she likes On her 
■death it passes to her heirs and not to the heirs of her 
parents. 

The mode in which Hindu daughters inhent inter 
IS also quite different from the ordinary mode recogni 
sed by other le^al systems prevaibng m India The ge- 
neral and ordinary mode is that where there are 
more than one daughter, they all tale the whole or the 
part, as the case may be. collectively and then divide 
equally between themselves. But under the Hindu 
law the mode is not only different from the above general 
one, but it al o depends upon the school of law which 
governs the case Thus, according to the doctnne of 
the Bengal school, the unmamed daughter is first en 
titled to succession, if there be no maiden daughter then 
■the daughter who has, and the daughter who is likely to 
have mde issue, are together entitled to succession, and on 
failure of either of them, the other takes the hentnge 
Under no circumstances can the daughters who are either 
'barren or widows destitute of male issue or mothers of 
daughters only, inherit the propeTt\ The law of the 
‘Mitakshara does not make any distinction between roamed 
daughters who have or who ore likely to have male issue 
•and those who are barren or destitute of male issue 
like the Daj*abhaga school But then it makes the distinc 
tion between mdigence and ^vealth According to it, the 
inhentance first goes to unmamed daughters, next, to 
ilauchters who are mamed biifcubo^*i;e mdigent and lastl) 
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to daughters who are marned and are ennched. The 
Benares school follows the Mitakshara school but the 
Mithila differs from the above two m this that it neither 
makes any distinction between marned daughters hke the 
Dayabhaga nor between indigence and wealth like the 
Mitakshara. The difference between the Davabha^a and 
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the Mitakshara inodes of inhentance lies m the fact that 
the former alone follows the doctnne of religious efficiency. 
Though a daughter under the Dayabhaga could offer no leli- 
gious oblations herself, her nght \^^s put up on the ground 
that she produced sons who could present oblations to her 
deceased father. The Mitakshara follows the secular prin- 
ciple that the daughter who is already settled m the world 
has an infenor claim to that of one who has her fortune to 
seek and to one who, though marned, is poor It is well 
to be noted that no distinction is to be found m the earlier 
texts as to the capacity of one daughter to inherit in pre- 
ference to another on any rehgious pnnciple. The Baroda 
Government makes no such distmction between mdigence 
and wealth or between marned and unmamed daughters 
m case of succession to the estates of their parents. 

Again, it IS worth while Icnomng that when there are 
, two or more daughters of the same class, they take jointly 
except m the Bombay Presidency, ivith nghts of survivor- 
ship. If they choose to divide the property for the greater 
convemence of enjoyment, they can do so, but thereby they 
cannot create estates of severalty which would be ahenable 
or descendable m any different manner. Any one daughter 
may alienate her hfe-mterest in the property but not so as to 
affect the nghts of survivorship of other daughters. But in 
the Bombay Presidency, there is neither the jomt holding 
or survivorship. Each takes her own absolute share. 
This difference is due to the fact that the Bombay school 
confers upon a Hindu daughter an absolute estate while 
the other schools do not confer upon them an absolute but 
a limited estate. 

Thus, we have seen that the general Hindu law does 
recogmse a daughter's nght of inheritance though scantily 
and sparingly. But there are many tribes in Nortlieni 
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India, especially in the Punjab and Oudh, who exclude 
daughters from inheritance on grounds of special famfly 
or local custom In Northern Indo, the pnnciple of agna 
tion prevails m its strictest form And me above tnhes, 
not only prefer agnates to cognates but they absolut^y 
exclude the cognates from succession with the result that 
even such near relations as daughters and their sons are 
debarred from inheritance 
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XIV 

HINDU WIDOW’S RIGHT 01 SUCCESSION 

legal position with respect to this right of succes- 
Sion and inheritance of a Hindu widow is much 
analogous to that of a Hmdu daughter whose legal position 
with respect to this right we have dealt with above. The 
only conspicuous difference between them is found m the 
order of succession where a Hmdu widow ranks just 
before a Hmdu daughter, the widow's place being fourth in 
the order. Thus, a Hindu widow, no matter whether she 
is governed by the Mitakshara school or the Dayabhaga 
one or whether her husband was joint or separate at the 
time of his death, can^ in no case, inherit to her deceased 
husband so long as any one of the sons, grandsons or 
great-grandsons of her late husband is alive at the time of 
his death. The above mentioned heirs, being preferential 
heirs to her, disentitle her to inhent so long as they are 
there at the time of her husband’s death. It is only when 
no one of them is in existence that she may become 
entitled to succeed to her late husband. She becomes so 
entitled if her deceased husband was separate or though 
joint, if he held separate property also In the latter case 
she inhent only the separate property of her late husband. 
But if he was joint and held no separate property, the 
question anses whether a widow is entitld to inherit her 
late husband’s share m the jomt family property. Here 
the two mam schools— -the Mitakshara and the Dayabhaga 
—differ between themselves According to the Mitak- 
shara, the widow IS not entitled to inherit the share of 
her late husband, and the share passes to the surviving 
coparceners The Dayabhaga, we have seen, does not 
recognise the rule of survivorship even in the case of 
joint family property And, therefore, a member of a 
Dayabhaga joint family holds his share in quasi-severalty 
so that It passes on his death to his heirs as if he was 
absolutely seized thereof and not to the sunnving 
coparceneis as under the Mitakshara law. A widow, 
therefore, under the Dayabhaga law, succeeds to the pro- 
perty, even though it may be joint, as her husband’s heir 
provided there is no nearer heir than herself. 
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However, she takes, like a Hindu daughter, a limited 
interest in the property lohcnted by her except where she 
IS allowed to uike the property absolutely by the custom 
of the caste to which she belongs This hmUed interest is 
technical^ known in the Hindu law as the “WIDOWS 
ESTATE after her denomination f But a different rule 
prevails among certain Jam castes which entitles a Jam 
widow of the caste to an absolute interest in the self acquir 
ed property ofher husband on the strength of custom We 
know that until a special custom to the confraiy is esta 
blished, the ordinary Hindu law governs, inter alia, 
succession amongst the Jams and Silhs. And, therefore, in 
the absence of a custom to the contrary, a Jam w dow, like 
her Hindu sister, takes a limited interest m her husband s 
estate similar to the * Widow s Estate A custom, how 
ever to the contrary has been proved in several cases 
and It has been held m cases from Meerut, Saharanpur 
and Arrah m the district of Shababad that amon^ the 
Agarwala Jains, a tyidow takes an obsoluie estate m the 
self-acquired property of her bosband and that she has 
full power of ah^uon m respect of such property But, 
It has been held at the same time that there is no cus- 
tom which enutles her to an absolute estate in ancestral 
property left by her husband In the latter case she 
takes only a ‘Widow s Estate. 

From the above discussion, one can see that though 
a Hindu woman — a daughter or a widow — is recognised as 
an heir by the Hindu law among other heirs, she stands a 
very httle chance of succession and \rhenever she stands 
suen chance, the nght does not extend beyond the reason 
for It VIZ her claim to pci^onal mamtenance Messrs. 
Harbflas Sarda and S C Gupta are not in the least exag 
geratmg when the\ stated in their “Statement of objects 

t^WidowB B^Uto is (1 pecoUap of the niudo ]tw A 

Widow B EtUte iB a qualified esUto u ag^Iost tn abwlato one. U li 
qualified In the icnio that though lU poMe#»or (lu our case, a widow) 
u the owner of it *o long m iho hvts ihe cairaot alienate the 001701 
of the ntntfi unkeB under legal ueoeraitj’ and the tttata aftff her deoth 
devolve* opon the next bear of her hnibaud She ii entitled only to 
+iw> imvimfi of the nroDOrtT inherited 
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and reasons' ’ for their “Bill to secure a share to Hindtr 
mdows in their husbands’ family property,” (the bill which,, 
unfortunately failed to pass in the Legislative Assembly 
last }ear) that “A Hindu woman does not get any share in- 
her father’s property, nor does she get any in her hus- 
band’s.” Her nght is practically a nght to maintenance 
and no more except where she succeeds as a daughter andi 
further only under the Bombay school of the Hindu law. 
Such a law of Inheritance has operated and still operates 
against the Hindu women with a disastrous effect and their 
lives are becoming difficult and distressful and often 
miserable, while the state of Hindu widows has become 
intolerable and in many cases appalling. 

It IS said from many quarters that a Hindu woman’s 
legal position was not so much inferior as it is to day, under 
the early Hindu law. The law givers of the ancient times, 
they say, regarded woman as a co-owner of the property of 
her husband and as possessor of full propnetary nghts . 
At the death of her husband, her right of mlientmg his 
property was maintained on the basis of her status as a co- 
o\vner vnth her husband. Even where her husband was 
joint at the time of his death, she was accorded, it seems 
on readmg some religious texts, the right to succeed to his 
interest in the undivided family. This supenor position 
was ‘enjoyed by the Hmdu women m the Vedic penod. 
But the subsequent penod was the penod of retrogression! 
for these women. This was the age of Manu, Baudhayana^ 
Vasishtha and others who depnved women of their nghts 
and declared them incapable of inhentmg and possessmg 
independent nghts. They said “The father protects a 
woman in her childhood, the husband diinng her youth, the 
son in old age, a woman has no nght to independence.” 
Baudhayana and Vasishtha mention no females in their 
lists of heirs and the former expressly states on the autho- 
nty of a text of the Vedas, that women have no 
nght to inhent. But Baudhayana, it seems, has mismter- 
preted the text. “The text can be so intei preted as to 
lend no support to his assertion,” wntes Mr. Mayne the 
learned author of the “Hindu Law and Usages.” VTiether 
the early writers did so voluntarily or otherwise is not the 
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question at issue, but \ve can say this much against him 
and against his contemporaries that it was they who are the 
most responsible for relegating the status of the Hindu 
women to that of complete dependency 

But with the passm^ of times, as new needs and 
requirements of the society began to ^ow, condition and 
circumstances also began to change The process of dis- 
integration of the joint family and the difficulties which the 
claims of the female members mamtenance used to gene 
rate, especially when the propert) passed to the most 
distant relations of their farmers and nnsbands, moved the 
social reformers of the time to advocate the woman s cause 
m face of adverse authorities of no mean standmg and 
weight It was Vijnaneshvara, who flourished m the latter 
part of the eleventh century, that first championed the 
cause of these unfortunate women He mdroduced certain 
innovations m his well known commentary — the Mitak 
shaia— -on the code of \ ajnavalkva, m which be assert 
ed inter alia a woman s ngbt of succession to the separate 
property of her father or husband provided the deceased 
left no son, grandson or great grandson and m the case of 
a daughter, 3 so a ^ndow It seems the learned auther of 
the Mitakshara must have been very cautious m propound- 
ing his momentous innovation lest ne might meet with the 
stout opposition The inference can be drami from his 
restncting the nght to the separate property only Those 
were the days when the jomt family was the normal condi 
non of the Hindu soaety and separate holdmg an evcep- 
nom It IS on account of this state of things that the pro- 
position of Vijananeshvara passed off with the least resist 
ance After the death of Vijnaneshvara, the next reformer 
of outstandmg inent ^vas Jimuta Vahana. He is said to 
bave flounshed somewhere between the 1 3th and /5th 
centur> It is he who has ivntten the Darabham which is 
not a commentary on any particular code like the Mitak 
sham but it pnrports to be a digest of all the codes, He^ 
further, asserted the nght of succession of a mdow to her 
husband s property whether he died joint or separate But 
as Mr Sirvaya, the author of ‘Hindu Womens Estates 
remarks, the author of the Dayabhaga hemmed in such 



nghts with resin ctions as were necessary to gam public 
favour, and, therefore, he, in his turn, restncted the nght to 
limited interest in the property inhented. There being no 
reformer of outstanding ment after Jimuta Vahana, upto 
the advent of the Bntish rule in India, the further grouth 
-of Hindu women’s nghts was stemmed. Even after the 
advent of the British Rule, the legal position with respect 
to this nght IS not in the least raised. This is because of 
Its stnct and scrupulous follo\Mng of the Impenal policy of 
"non-interference" m matters of lehgion and personal laws 
of the people of India. The result is that the legal status 
of the Hindu women is not only not raised but it has been 
lowered in some cases. Those who hold this ^new, base 
their contention on the facts that the Pandits who were 
engaged to adwse the judges of the Bntish Courts in India 
on topical points of the Hindu law, were not always impartial 
and correct, also the learned judges had to interpret 
the law as the}’' found in the tianslations of the text, the cor- 
rectness of which was doubtful. But since their decisions 
have now become the law, they cannot be overruled 
They have their binding effects on all the courts And the 
present law can be altered or reformed only by seeking , 
the help of the legislature 

The above histoncal sun’^ey of how the legal status of 
the Hmdu women has been changing from one penod to the 
other vnll amply show to those who attach rehgious sanctity 
to the present case-made law that it is not m complete ac- 
cordance Avith their ancient rehgious texts which gave to 
their women higher nghts than what they enjoy to-day. 
It is now high time that they should take stock of this fact 
and jom hands with those Avho work for the amelioration 
of the miserable condition of the women under the Hmdu 
Law. We request the readers of this Thesis to refer to Mr. 
V V. Toshi’s small brochure “Hmdu Women's Property 
Rights,"’’ wherem the learned ivnter gives a good man^^ 
•quotations from the ancient texts which recogmsed women'^s 
nght to a very great extent and that will, we hope, correct 
the mistakes of those who believe that the present legal 
position of our women is the same as was ordained for 
’them by their ancient holy texts 



Hot It lb a happy agn of the day that the miserable 
and distressing condition of the Hmdu women has noiv" 
attracted mnch attention of the educated and cultured 
section of the Hindu community, though the orthodox 
section which forms the majority of the commumty, still 
remains mcomgible m their views and mdifferent if 
not obstructive in spite of their seemg and oftentimes 
expenenemg the evil results of the present mequitable 
law for their women Messrs. Harhilas Sarda and 
S C Gupta had brought a bill m the Legislative 
Assembly with a view to relieve the Hmdu women 
from their present miserable conditon and to get them a 
share m their husband s property, either jomt or separate 
But the hill was not passed partly on account of the oppo- 
sition from the orthodox section and partly on account of 
the Government s “non interference" pohey Apart from 
that, the bill was so drafted that it seemed to prefer the- 
widowtothe son of the deceased. This fact increased the* 
number of members m opposition However, the fact re- 
mams that attempts m tins direction are bemg made m the* 
Legislatures m addmon to those made outside. 

Alsoitis gratifymgto note that even some progressive- 
Native States have realised the needs of the changing times 
Some have already introduced and some are tbmlong of 
rntrodnang certam Legislative enactments to satisfy tnose 
needs. Thus the States of Mysore, Cocbm and Travan 
core have passed regulations which purport to give the 
Hindu women of their respective temtones the nght of 
succession and inheritance mong with the children oT the 
deceased The State had appointed a committee 

to gather facts and to recommend the change to be bron 
ght about in the general Hmdu law The present enact 
ment givmg the positive right of mhentance to the Hmdu 
women is based upon the recommendations of the commit 
tee Similarly the States of Cocbm and Travancore have 
conferred upon their women the positive nght of 
succession- The widow, under those regulations, takes 
with his children a moiety of the self acqmred separate 
property of her husband if ae is joint and has undivided 
bars, it there are no such heirs, the \vidow or children or* 
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both are entitled to the whole -of such property. The 
Baroda State has also introduced some reforms in this 
direction. A committee was appointed (The Baroda 
Government Hindu Law Reform Committee) to gather 
facts and to recommend how far it is advisable to change 
the present law of ownership and inhentance so as to 
relieve the women concerned. The Committee submitted 
its report with certam recommendations to confer upon 
the Hindu women of the State a certam and defimte right 
to the property of their husbands and fathers The State 
Legislature has recently passed the bill after this recommen- 
dations givmg the daughters one-fourth of what their 
brothers get. A widow is, now, given an equal share with that 
of each son of the deceased both in the separate as well as in 
the jomt family property of her husband. If the deceased 
died joint and left no son, she is entitled to what her 
husband would get if living She is further provided to 
get her share partitioned whenever she wills. However, 
the widow does not become a fresh stock of decant 
After her death the property passes not to her but to her 
husband’s heirs. A daughter, however, takes absolutely. 

Will the British Government, still, lag behmd and 
allow Its unfortunate and helpless Hindu women to rot m 
misery and destitution even when the neighbounng Native 
States have realised the needs of the New Age and have 
given a lead to bnng about the change to those who are 
invested with legislative powers Or, will it at least 
appomt a committee to inqiure and ascertain to what extent 
and m what respects, any reform is essential to bnng 
about the complete emancipation of the Hindu women, if 
it does not wish to incur the odium of the general ortho- 
dox public ? We ivish the Government will, now, move 
from Its scrupulous apathetic attitude towards the iniquities 
that are meted out to its Hindu women and will eradicate 
those iniquities that have worked tremendously against 
those unfortunate persons since centuries. 



XV 

RIOHT OP SUCCESSION UNDER THE AURUAimmYA-M 
AND THE INDIAN SUCCESSION ACTS 

fW^HE case of liindu women governed by the Mamma 
kattayam Act and those governed by the Special 
Mamage Act is quite different. These two Acts do away to 
a very CTeat extent not only the anomalous character of the 
Hindu law of inheritance but they chnfv the issue of m 
hentance and considerably Imp^o^'e the legal position of 
women from the point of view of propnetary rights. The 
Special Mamage Act is the most liberal law of ail the 
other laws m confemng inter aim the n^ht of mhentance 
and succession to ito women ^nd the Hindu women con 
tractmg avil marriages under the -^ct are conferred upon 
all the benefits the law entails upon the women of other 
denominadous coming under it, as all of them are govern 
ed by the Indian Succession Act like the Indian Christians 

The Manimakattayam Act provides that on the death 
of a Manimakattayam male leavmg him sumriDg a mdow 
or children or both, she or thejr shall, if he has undivided 
Marumakatta\’am heirs, be entided to one half share m his 
self acquired and separate property and if there are no such 
heirs, such widow or children or both shall be entitled to 
the whole of such property Even where the husband is a 
non Manimakattayam male and the widow is a Manimakat 
tayam female, she mhents his self acquired and separate 
prorerty m the manner given above It should be noted, 
however, that the remammg half devolves upon his oAvn 
Tavazhi 1 e his mother and the mothers descendants in 
the female Ime 

Though a woman go\'emed by the Act has tbo onl) 
nght to mnent a moiety or the whole, as the case may be, 
of the 'lepanite and self-acqmred property of her husband 
along with his children if there are any, still she becomes 
the custodian of the whole of such property until a division 
IS effected Also, though as a mdow, she has more or less 
a scanty nght, as a daughter or mother, she possesses a 
more extensive nght. 
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The law of succession and inheritance of Hindu, Jain 
and Sikh women mairied undei the wSpecial Maniage Act 
is not what IS given in the Hindu law. In matteis of 
succesbion and inheritance, the\ aie governed by the 
provisions of the Indian Succession Act. And, therefore, 
to determine to what extent these women arc getting from 
the property of their fatheis or husbands, as the case may 
be, we shall have to turn our attention to the provisions of 
the said Act. It is the Special IManiagc Act that enjoins 
that succession to the propert} of any person governed by 
It shall be regulated by the provisions of the Indian 
Succession Act."" 

But before we come to those ]mo\ isions of succession 
and inheritance direct, ive draw our reader’s attention to the 
fact that the marriage under the Special Mamage Act 
effects the person’s severance from the joint family if he 
IS a member of that family at the time of his marriage un- 
der the Act. t Thus, we have not to see while dealing 
with the nght of the Hindu women under the Act wdiether 
the property is joint or separate as w'e have to do wdien we 
deal with such right of their sisters under the Hindu lawx 

Now a careful study of the provisions of the Indian 
Succession Act, relating to intestate succession, at once 
bnngs to our notice that she (a Hindu, Sikh or a Jam 
woman — daughter or wife— ) unlike her sister governed by 
the Hindu law, always and under all circumstances takes a 
definite share. Not only that, these prowsions do not re- 
cognize any sex distinction \vith the result that a daughter 
ranks equally with her brother and takes an equal share 
With him m the properties of her parents. These hberal 
and equitable provisions really raise the legal position of a 
woman governed by the Special Marnage Act to a very 
high pedestal in companson wnth that of a woman governed 
by any other communal law. 

When we come to the provisions that are apphed to the 
the case of a daughter, the above statement is amply sub- 


*■ Vide S. 24 of the S M Act. 
t^ide. S 22 of the S. M. Act. 
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Btantiated Sec. 37 of the Act cleariy and m nnambiguona 
terms lays down that “where the intestate has left smrmng 
him a cmld, or children, but no more remote Imeal descend 
ant through a deceased child, the property after deductmg 
the one thud share of his ividow, shall belong to the sumvmg 
child if there is only one, or shall be equally divided among 
all his sumvmg chddren If there is no widow, the whole 
property devolves upon his child or children as the 
may be And if that child is a fortunate daughter, she 
takes the whole of his property Similar is the rule when 
she succeeds to her mother s estate Here also she along 
with her brother takes the two-thirds of the mother s property 
to be equally divided between them, the remainmg one-thud 
devolvmg upon her father if he survives his wife But if he 
does not survive, the whole estate devolves upon the children 
who have an equal share m the property Anyway, she gets 
an equal share with her brothers m the property of her parent. 
It need not be said that the Act does not recognise the 
prmciple of “limited mterest and therefore the daughter 
takes the share as an absolute estate with all the madents 
of such an estate 

A widow, on the other hand, is entitled to a definite share 
of one thud of her deceased husband if he has left any hneal 
descendant. The share is mcreased to half when the deceased 
has left no hneal descendant but persons who are kmdred 
to him, the other half gome to those kmdred. But if the 
descea^ has left neither any imeal descendant nor any kmd 
red, she takes the whole of the property of her husband 
In her case, also the reader 13 re<mested to note that she 
does not take what is called a “widow s Estate under the 
Hindu law but she takes the whole or the part, as the case 
may be, absolutely 

These rules of dev olution and distribution of intestate 
estate are taken from the Statute of Distribution nhich is 
the law m Eimland relating to mhentance and intestate 
succession &I 1 this Indian Enactment is, in one respect, 
more liberal than the English law so far as a mdow 5 
share is concerned when there is no kindred of her dccea 
sed husband Under the English law, when a person 



dies intestate, leaving his window only and no other 
"kindred, the widow is not entitled to the whole of his per- 
■sonal estate but to one moiety only and the other moiety 
goes to the Crown. In such a case m India, the widow 
IS entitled to the whole of her husband's estate. 

The legal position of Chnstian women under the 
Indian Christian Marriage Act and the Buddhist women 
governed by the Special Marnage Act is exactly similar to 
that of Hindu women governed by the latter Act. The 
reason is that the same Indian Succession Act and the same 
prowsions of it that are applied to the latter are being ap- 
plied to the former, to wit the Buddhist women governed 
by the Special Marriage Act and the Christian women en- 
joy the same legal rights that then sisters of the Hindu 
(Jam and Sikh included) community who also avail them- 
selves of the benefits of the Special Marnage Act either 
by contracting their mamages under the Act or by bemg 
the daughters of persons who have contracted the marnage 
under the Act enjoy. 

The Parsee Law of Inhentance and Succession is really 
surpnsmg to many of its students. Though the community 
IS governed by the Indian Succession Act with regard to its 
mhentance and succession, it has preferred to be governed 
by the special provisions apphcable to Parsees only in the 
Act which, m their turn, are not so hberal as those of the 
general succession Act. Not only that but these provisions, 
of succession are tainted with sex-distmction to a very 
great extent, so much so that a daughter takes one fourth of 
what a son gets and a widow one half of what the latter 
gets. The Parsee succession rules confer upon the women 
coming under them a status which stands approximately 
midway between those of the Mahomedan and the Hmdu 
women. For, the Tules are more hberal than the Hmdu 
succession rules, but less liberal than the Mahomedan ones 
so far as the law regarding their women is concerned One 
indeed looks with wonder and pity at these inequitable 
rules when he thinirs of the Parsee commumty which is 
well-lcnowm for its advanced and cultured views and for 
Its ready adaptability to social necessities. We wish the 



Parsees, who show high respect to their womenfolk, will 
take stock and render the position of their women, if not 
higher, equal to that enj^d bv women under the general 
provisions of the Indian Succession Act, by domg away 
with those discriminative provisions of their law of Sncces 
Sion and getting the genei^ ones apphed to them 

If we take the case of a Parsee daughter first, we have 
said above that her share is a quarter of her brother s share 
and a half of her mother s. This can be easily seen from 
section 50 Itself which runs as follows — 

‘Where a Parsee dies leaving a widow and children, 
the property of which he dies mtestate shall be divided 
among the widow and children, so that the share of each 
son shall be double the share of the widow, and fhnt faer 
share shall be double the share of each daughter 

Also when her father dies leaving no widow, then 
the rule is that the property is to be divided, so that the 
share of each son is four times the share of each daughter 
Thus, m either case, her share is the quarter of what her 
brother gets. 

But when she succeeds to her mother, the above sex 
distinction is not to be found She takes an equal share 
with her brother, though her father, the widower, takes 
double the share of each of the children if he s ur vi v es hts 
wife. If he does not survive her, the whole property is 
equally distributed among t^c children 

The special rules that govern a Parsee widow are as 
follows — 

(ij Sec, 50 of the Act which we have dealt with 
above m the case of a Parsee ^oghter entitles her to take 
a doable share than what the daughter gets, but half of 
what the son gets in the property of her deceased husband 
dying mtestate, 

(3) Sec 55 of the Act, further, lays doivn that she is 
entitled to a moiety if her hi^and has died leaving behind 

no Imeal descendants but his parents or other relatives 
on the father s side But when he dies without leaving 
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any of the lineal descendants, parents or relatives on the 
father’s side, the widow of the intestate is entitled to the 
whole of his estate. 

It can be seen from the above that a Parsee woman 
IS not accorded that equality m proprietary nghts with a; 
Parsee male. It need not be said that the former rights 
are m no way less important than the latter ones. A 
Parsee vndow is likely to be very miserable m case her 
husband has not left behind him a very good estate but 
left, instead, a good number of children, provided she does 
not remarry, which she hardly does after her advanced age. 


c 



XVI 

RIOHT OF SUCCESSION UNDER THE MAHOAIEDAN UW 

J^WHE Mahomedan law, though m many other respects it 
IS very orthodox like the Hindu law, is more liberal 
and equitable m its branch of succession and inheritance 
than the latter Accordmg to both the Sunni and the Shiah 
schools — the two mam schools of the general Mahomedan 
law — a Mahomedan woman is given a defimte and certam 
share and is not excluded from mhentmg her father and 
husband, e\’en if the deceased has left behmd him male 
Imeal descendants as is the case under the Hindu law 
Also though, h'ke the Hmdu law, the provisions of the 
Mahomedan law of inheritance brave also for their 
the passages m the ancient religious texts, the latter, unlike 
the former, provides its women a definite and certam share 
m the property of their lather and husband It will be 
interesting to quote the following passage of the Koran 
which Mr W H McNaoghten giWs m his "Fnnciples 
and Precedents of the Mahomedan Law to substantiate 
our above statement. The passage runs as foUows — 

“God hath thus commanded you concerning your child 
ren A male shall have as much as the share of two females , 
but if there be females only, and above two m number, thejr 
shall have | parts of what the deceased shall leave, and if 
there he but one she shall have the half ’ * 

Mr McNnughten eulogizes the pnnCTples of the 
Mahomedan law of mhentance veiy much He finds 
them as the most just and equitable of those found in an^ 
other legal systems. He says “in these prcmsions (pron 
sons relating the law of Inheritance and Succession) we 
find ample attention paid to the interests of all those whom 
nature places in the first rank of our affection, and it is, 
indeed, difficult to concen’e any s}'stem containing rules 
more stnctly just and eqmtable. 

Thus, upon the death of a Mahomedan intestate, liis 
estate devoU’es immediatel} upon his heirs in specific 


*Tbo pjnge iB qtioted fran Solo • p 1S7 
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shares. A daughter takes a share to the extent of ^ or 
when there are two or moie, to the extent of f collectively, 
from the estates of her or their deceased father as the 
case may be, pro'vnded the deceased has left no son. Even 
when her deceased father has left a son, she takes as a 
residuary along with the son from the residue of the pro- 
perty 1. e. property left after satisfymg the shares of per- 
sons specified as sharers under the Mahomedan law. It 
should be remembered that the law is the same under 
both the Sunni and the Shiah schools so far as the nght 
of the women under consideration. But though the daugh- 
ter takes along with the son, she does not take equally with 
him. Here the Mahomedan law is accused of discnmma- 
ting between the sexes. The son is conferred upon a double 
share, i. e. a son gets double of what a daughter gets. 
However, she gets a part of her father’s estate always and 
smce a “limited mterest’’ is not recogmsed by the Maho- 
medan law as it is recognised by the Hindu law, she takes 
the property absolutely and without any quahfications. 

But, it should be noticed, however, that it is only on 
one occasion that her definite share is reduced or mcreased, 
as the case may be. This occasion anses when after 
allotment of shares to the sharers, the sum total of the 
shares exceeds or faU short of unity. In the former case, 
if she has mhented as a sharer to her father along with 
other sharers her share of ^ or the proportionate share 
in the f of the property, suffers a proportionate reduction 
along with the shares of other sharers, provided she is 
governed by the Sunni law. The Shiah law is somewhat 
different. Under it, when the sum total of the Koranic 
shares exceeds unity, there will be no proportionate abate- 
ment of all the shares but the deficit is borne by a daughter 
or daughters in the case of the heirs of Group I and by the 
full or consanguine sister or sisters m the case of heirs of 
Group H only. No share of other sharers is thus reduced. 
This arrangement is called m the Mahomedan law as the 
“Doctnne of Increase.” Similarly, when the sum total of 
the Koramc shares falls short of unity, a proportionate 
increase m the ongmal shares is effected except in the 
share of the husband or wife governed by the Sunni or the 
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Shiah law And a daughter being one of the sharers, 
share is increased as the natural consequence of the doc 
tnne The doctrine is known as the “boctrme of Return” 
under the Mahomedan law and it comes into play when 
there is no residuary heir to take the surplus 

A widow s nght to mhent her husband s property is 
recognised under the Mahomedan law by reason of affinity 
Under both the Sunm and the Shiah laws of Inhentance, 
she takes ordinarily a i share m the property of her deceas- 
ed husband which is liable to be reduced to J if there is 
a child or a chfld of a son, how low soever, provided her 
case falls under the Sunni law and it is hable to be reduced 
to the same extent if her case comes under the Shiah law 
by the presence of a chfld or a child s child If there are 
two or more widows they take the i or J (as the case 
may be) collectively to be distributed equally amon^ them 
It is to be noted here that a widow always inherits her 
husband as a sharer only And, therefore, when an 
occasion arises under the Sunni law for the doctrine of 
‘Increase to come into play, her share is proportionately 
reduced Under the Shiah law, her share is not abated 
But when an occasion arises for the doctnne of Return to 
come into play, she, being not a blood relation of the 
deceased, is excluded from a Return m the presence of other 
sharers or even of the distant kinsmen. It is only on the 
faflure of all of them that she, if governed by the Sunm 
law, take* by return and thus can prevent escheat to the 
Crown by her persence The Shinh rule is somewhat 
diffierent. Shiah widow is nev^r entitled to Return, not 
even when she exists alone, that is to say, a Shah widow, 
unlike the Sunm widow, cannot by herself prevent escheat 
to the Crown 

One more thing remains to be observed now and that 
IS with reference to certam Mahomedan convert com 
mrauties Though the general rule is that after conversion 
to Mahomedamsm, the n^ts and status of the convert 
become sul^cct to the Mahomedan law, but if the convert 
to Islam came* his onginal laivs and usages inth him, be 
13 to be governed by them even after con\ersion on the 
ground of custom Thus it has been often held by our 
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High Courts that the Khojas and Cutchx Memons m 

the Bombay Presidency, who were 

governed, in matters of succession and inheritance, by the 
Hindu law, m other matters they are governed by the 
Mahomedan law. The Hindu law of succession and inhen- 
tance is applied to them on the ground of custom, ihis 
custom IS so well established ana^ong them that if ^ 
rule of succession opposed to the Hmdu law i® alleged to 
exist among them, the burden of P^of lies on Person 
settingup such a rule. Similarly, Molesalam Girasms ™ 
Broach, the Sunni Borahs of ^alm Memons 

of Porbandar in Kathiawar but not of Bombay, are govern 
ed by the Hmdu law of mhentance and succession 
though they profess this Muslim religion. Arnong the 
Lubbai Mahoniedans of the Coimbatore District m the 
Madras Presidency, a custom prevails ““iler which they 
retain the rule of Hmdu law excluding ^ , North 

hentance. And several fanuhes of the ^ w.,, 

Malabar have been held to be subject to the Manimakatta 
yam Law though they are Mussalmans. 

This being the case, the women of the 
tioned Mahomedan communities add to e n ^ 

then unfortunate Hindu sisters so far ^ ^ 

succession and inheritance is concerne . n-m-pmed bv 
Memons of British India now get themselves ^ 

the Mahomedan law of Inheritance and Succession y 

so desire by declaring themselves desirous o i i 

benefits of the Cutclii Memons Act, 1920, as . r, 

Act XXXIV of the Amending Act of 3- 
declaration the above Act pro^ndes that t e ‘ 

all his minor children and their descendants shall 
governed by the Mahomedan rules of successio 

Fiom the above we see 
women who are governed by the 
accorded greater rights of succession an ‘ ^ ' 

those accorded to the wonien-Huidu and 
governed by the Hmdu law of succession an fp^njes 

Under the INIahomedan system of success ’ r i 
co-eMstmg with males of the same degree, 01 of a 1 over 
degree can mhent though they get a sma er 


86 


under the Hindu Law (excepting m the case of Stndhana) 
a female s nght is always postponed m favour of that of a 
male Moreover, under the former, a women s control 
over inhented property and power of desposition are 
much greater than under the latter When a woman is 
governed by Hmdu law of succession she lias but a 
xeiy limited mterest m the property inherited from a male 
except when she is governed by tne Bombay school and 
she inhents in the category of a daughter, whereas a Maho 
medan woman acquires an absolute and mdefeasible mterest 
m the property under the Mahomedan law 

We shall, now deal with the case of Buddhist women 
The Burmese Buddhist law, it seems, is very comphcated 
so far as Its branch on succession and mhentance is con 
cemed The reason is that it divides the property mto 
vanoos denominationB and different rules are provided for 
each such land of property 

We shall first deal with the separate property of a 
Buddhist male. The rule is that on ms death the first hen* 
is his widow and not any of his children except an eldest 
son or a daughter who 13 techmcally known under the law as 
an Oiasa, who takes a one fourth share of the estate But, 
this one fourth share is not to be taken by him or her so 
long as the widow is living It is only after her death that 
he or she is entitled to it Further, ie three fourth share 
which devolves upon the widow is her absolute property 
to do what she \nll, but she has no nght to dispose of tlie 
one fourth share even m case of necessity However, she 
takes it (the estate) subject to specific n^ts of others. If 
her hosted dies without any children she succeeds to the 
whole of the deceaseds estate mcludmg even the nght of 
the deceased to share in undivided ancertral property 

Next, as to jomt property The jomt property that 
has here to be dealt ^vith is a peculiar future of the Bur 
mese Buddhist law Under the law, raamed persons hold 
dunng the subsistence of the marriage an mterest m all 
property belongmg to either or both Both the parties 
nold this property as tenants m common Partition of 
this property takes place either on death or divorc^ It 
IS here that the complexity arises, for the extent of tne 



right to this ]oint puipcitv dopeiuls tipoii tlic particiiKir 
kind of piopt'itv iindci dn ision. 'riicicforo, it is woith 
our wiulc to Imou llu diHcRnt kinds of it. The Ihiddhist 
lanv mentions thrct kinds of ii “P.iMn ’ nliich is the 
propcitx which had iu longed to ilic spouses indnidually 
befoie inaniage, “Icndpu.i, ’’ wind) is the piopcity 
accruing to eitiiei spouse individualK cither bv paiticular 
exertion or b\ si.^t^tssion aftei the inam.ige, sonictinies* 
thelcfoK, dc sciibed as of two knuK. \i/., ordinarv lettetpwa 
.’ud Ictlctpwa b\ .siu'ecssion, and thiidh *‘hnapa/on” winch 
js the juv'peiic acqniicd b\ llie spouses dm ing the inamagc 
In ilkn extit. fills oi fienn the po'diice of the* piopeily 
they aliead) iia\e On pailitnni, Icltetpw.i goes two- 
ihiids to tile spouse who aein.ilK made it oi sneeecdcd to 
ft and one-lhnd to the othei. 1 In. 'pa/on and pa\in are 
eqna}l\ dnided. 'I his being the law, if a paitition takes 
pl.ice on the death of a Huddliisi hnsb.md, the widow* takes 
Ter sh.ce in the joint pioperl\ as stated abo\c, the other, 
thoue’n it pass^.s to Iki husband's ehildieii aftei her death, 
remains under her eoi tiol witli a life-inteiest in it and also 
with a power to dispose of it m e'asc of necessilc pioMded 
die does not rem.irre. If slie contracts a second m.image 
she takes awav the properte killing to her on division 
With lier but the remaining pait goes to the cliildren of her 
first husband. 

-\s legards a Burmese-Buddhist danghtei, though she 
IS not excluded in the prcscn':e of a male issue prnnw 
fcLCiCy she IS not an immediate lieir to her father. It is 
only in the absence of hei mother — the widow — that she 
takes an equal share in the estate of her father ivith only 
heirs either male or female. But if the widowed mother 
remarries, the share that has fallen, on dmsion, to her 
father's side, devolves upon her and her brothers and sisters 
if there aie any. 

How*ever, she is an immediate heir to her mother 
and takes an equal share as she does to her father’s estate 
who dies leaving no ividow. Also, her personal law pro- 
vides that w^hen the mother dies and the father remames, 
a family partition is to take place and the children of the 
first mamage get the share of their deceased mother. 
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WOMEN’S STATUS IN GENERAL 

g^AVING finished the survey of the legal rights of 
wemen under the various communal laws m vogue 
an India, it will be worth oar while to record certain 
l^eneral impressions that are left upon our mind by 
It. In the first place, one cannot but sa\ after going 
through the pages of this thesis, that the position of the 
most of the Indian ivomen, particularly tnose go-vemed 
by the Hindu and the Mahomedan laws^ leaves bnt a Sony 
impression on the minds of the readers. Though the other 
laws that go'v’em the Pareee, (except the law of succession 
of the Parsee women) Chnstiin and certain Hindu, Jam, 
Buddhist and Sikh women mamed under the Special 
Mamage Act as also the Buddhist women in general and 
women governed b> the Manimakattayam Actj are to a 
great e.xtent just anti liberal, these women being m n great 
mmonty as compared with the other section, the superior 
position of them does not affect the general position of 
women of this countrv who are mostly governed b\ the 
Hindu or the Mahomedan laws and who form a great 
inajonty of the women population of India. This remark 
able and striking difference in the legal status of the 
Hindu and Mahomedan women goi^med b\ the Hindu 
and the Maliomedan laws respectiveh, on the one hmd, 
and the rest of them goseroed b\ the other on the 
other, is due to the fact thTt the Hindu and the Mahonic 
dan laws are mostly based on religious texts and customs, 
old and obsolete and completely out of tune mtli the 
present daj conditions and requirements while the latter 
laws (except the Buddhist Ian) are adopted more or less 
after their respective social necessities and social opinion 
of the current era. However, if we want to rank the 
yvomen of different communities according to their real 
status m Ian, we cannot do so without doing injustice to 
one or the other communities The reason is obyious. 
The only thing that we can do is to say yyithout licsiia 
tion that It 13 the Hmdu women governed by the Hindu 
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law that are labounng under legal disabilities the most, the 
Mahomedan women coming next after the Hindu ones 

This infenor legal position of the Hindu and Maho- 
medan women has generated and still continues to gene- 
late many ewls of their kind and much hue and cry is 
raised both in the press as well as on the platfoims, also 
in the Indian Legislatures by social reformers, to eradicate 
those evils. Necessity is felt m ever}^ quarter for remowng 
this infenor legal status of these women and of placing 
them on a lugher and moie equitable level Different 
methods are being suggested by different writeis and 
social refoimers and often discussed m the press and on 
the platforms Some suggest certain modifications in the 
laws concerned, others suggest certain moo’s ations to be 
introduced m them and there is a section of most advanced 
and radical views, which asks for a fundamental change 
m those archaic laws of a rotten edifice and insist on the 
introduction of new and Imng systems based on pnnciples 
vhich are just and equitable and svhich can satisfy the 
needs and requirements of the present day 

But these aie questions which lequire a careful and a 
thorough mquir)^ and study of the laws governing the 
piesent da}^ society and a general awakemng of the pub- 
lic conscience before the legislature is moved to act m 
the foi ward direction Dunng this transition penod what 
a social reformer can do is to make the public acquainted 
with the present state of laws governing it and further to 
bnng to its notice the benefits which other legal systems 
accoid to the societies m which they are m vogue This 
he can do with a view to dnve away the prejudices which 
the majority of the members of any given society is gene- 
rally suffering from and to shape the public opinion m 
the light direction. 

With this end in view, the piesent humble endeavour 
is made A leader 'will find in it what women are labour- 
ing under disabilities (of course legal) and to what an ex- 
tent. He will also find, in the same, what women are 
equally placed in law and that vnll enable him to judge for 
himself how fai this equality of nghts raises the legal as well 
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as the social status of those women The setting out of 
the legal positions of women of difierent commumties m 
luxtaposition will, we hope, enable the reader to know 
how extensive is the field of social reform m India 

Lastly, a word about the Special Marriage Act The 
principle of equahty of status and of nghts between males 
and females is bemg umversally recognised now and m India 
the only piece of legation that ob^ryes this principle in 
most of Its aspects is the Special Mamage Act, though 
less than the Burmese Buddhist Law All these males 
and females who are governed by the Act are placed on 
an equal level having equal nghts and equal disabihties 
Sex distinction is not to be found at all m the Act except 
for Divorce 0\ er and above its recognition of the pnn 
ciple of equity and equality, it is one of the most up to- 
date Acts th^ can satisfy to a great CTtent, the social 
necessities and requirements of our Soaefy as it is cons- 
tituted to-day And we, on our part, with all the emphasis, 
request those who have the cause of social reform at their 
heart, to direct and exercise their energies in making the 
vanous benefits of the civil mamage under the Special 
Afamage Act, widely known among our people by aH the 
means at their dispo^ and to get it applied to those com 
munities that do not come under the purnew of iti W^e 
aiv confident that if this be done, social reform will be a 
reality rather than a mere diffusion of ideas. The most 
that will be benefited by it will be our womenfolk who 
have been labourmg under legal disabilities since centimes. 

It will raise their legal and along with it the social status, 
especially m the eye of the husband, to a high pedestal 
because the Act would prove radical m stnkmg at the root 
of those disabihties that have unjustly and inequitably 
suppressed milhons of our Indian sisters, particularly the 
Hindu and the Mahomcdao ones. 

In the end, we humbfy but most earnestly appeal to 
the general pubUc of this country to a\Tul themselves 
of the vanous benefits of civO marriages, at least so long as 
theu: personal laws do not incorporate the pnnctpic of 
complete equality between the sexes, though ivc per 
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sonally think that the Special Mamage Act should be mad 
the general law of the conmunities of India except th 
Buddhists. If It IS made so, it would remove many dis 
abilities of the Hindu and the Mahomedan mamage amon: 
other things. It would also clarify the issue of inhentanc 
and succession which presents many difficulties ani 
complications under the Hmdu law and would, m its turn 
save enormous sums of money that the Hmdu communis 
ivaste after litigation. In short, the simple and short cod' 
would set everything right and would blot out the lega 
disabilities of the women who are not governed by it a 
present. 


END 


APPENDIX 


THE LATEST LEGISLATION IN JAMMU 

NEW Regulation, legalising marriages of Hindu 
mdows to be iniown as the “Hmdu Widows’ 
Remamage and Property Regulation, has been enacted 
m Jammu State in April 1933, which will come mto 
operation at once 

LEOALISINO MARRIAGES. 

The Regulation provides that no mamage, contracted 
between Hmdus, shall be mvalid, and the issue of no such 
mamage shall be illegitimate by reason of the woman 
having been previously mamed, or betrothed to another 
person who was dead at the time of such second mamage, 
any custom and any mterpretation of Hmdu Law to 3 ie 
contrary notwithstanding 

RIGHTS TO PROPERTY 

All nghts and interests, which an) \ndow may have 
in her deceased husband s property bv ivay of mamtenance, 
or bv inheritance to her husband or to bis Imeal succes- 
sors, or by vutue of any will or testamentary deposition 
confernng upon her Awthout express permission to remarry, 
only a limit^ interest m such property mth no power of 
nlienatmg the same, shall, upon her re mamage, cease and 
determine, as if she bid then died, md the next heirs of 
the deceased husband or other persons entitled to the 
property on her death, shall thereupon succeed to the 
same 

GUARDIANSHIP 

If, on the re mamage of n Hindu mdow having 
children of whom she has not been erpressl) constituted, 
by the \nll or testamentary deposiUon of the deceased 
husband, the giuirdian of his children but is the natural 
guardian or one appomted b\ the coiut, a chum to tbcir 
guardianship shouta be maae by another person, the 
matter shall be decided by a peUUon to the Distnct Judge, 



who shall be giiided in retaining the mother guardian o 
making another appointment, according to the best inte 
rests ol the minors, without reference to the preferentia 
nghts of the mother. 


INHERITANCE. 

Except as prowded m the two preceding sections, : 
widow shall not, b} reason of her re-mamage, forfeit aw 
property or any nght to w^hich she w^oiild otherwise b( 
entitled, and ever}’- wndow^, who has remained shall hav< 
the same nghts of inheritance as she would have had, ha( 
such marriage been a first marriage. 

REMARRIAGE. 

If the widow re-marrying is under 1 6 years of agf 
w’hose marriage has not been consummated, she shall not> 
be remarried without the consent of the father, or if sh( 
has no father, of her paternal grand-father, or if she ha! 
no such grand-father, of her mother, or faihng all these 
of her elder brother, or failing also her brothers, of hei 
next male relative. 


CONSENT 

It is specifically provided m the Regulation that in 
the case of a widow who is not under i6 years of age, oi 
whose marriage has been consummated, her own consent 
shall be sufficient to constitute her remamag-e lawful 
and vahd. 
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